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THE TAX CUTS AND JOBS ACT OF 2017

ATTORNEY GENERAL’S MOTION FOR IMMEDIATE
REDUCTION IN RATES AND PROTECTION OF CUSTOMER INTERESTS

Mike Hunter, the Attorney General of Oklahoma, hereby submits his Motion for Inmediate
Reduction in Rates and Protection of Ratepayer Interests on behalf of the customers of Oklahoma
Gas and Electric Company (“OG&E”). The Attorney General requests that the Oklahoma
Corporation Commission (“Commission”) take the following actions to provide interim relief to
ratepayers: (1) require OG&E to immediately reduce its rates in an amount necessary to reflect
lower tax rates as would apply to its most recently approved rate base; and (2) ensure excess
Accumulated Deferred Income Tax is recorded as a regulatory liability during the pendency of this
cause, the treatment of which can be determined at a later date. The Attorney General provides the
following in support of his Motion:

INTRODUCTION

This week, the United States Congress enacted a sweeping overhaul of federal income tax
law, including a reduction in the highest corporate income tax rate from 35 percent to 21 percent.’
This action has significant implications for customers of Oklahoma utility companies because

utility rates are set based on the cost of service,” which includes a provision for federal income tax

! See generally Tax Cuts and Jobs Act of 2017, Pub. L. 115-__, __ Stat. __
2 Turpen v. Okla. Corp. Comm’n, 1988 OK 126, ] 10 n.7, 769 P.2d 1309, 1315-16 n.7 (citing Sw. Pub.
Serv. Co. v. State, 1981 OK 136, 637 P.2d 92).

CORPORATION COMMISSION
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rates. The Attorney General requests that the portion of savings that arises from the lower tax rate
applicable to return on rate base be immediately passed through to OG&E’s customers in the form
of lower rates.

The federal government’s tax legislation will also provide savings to OG&E’s customers
through its effect on an account called Accumulated Deferred Income Tax (“ADIT”). ADIT arises
from differences between how assets are treated in a regulatory environment when setting rates
and how they are treated for tax purposes.® For both tax and regulatory purposes, companies
generally treat the cost of an investment—such as a power plant—as an expense called
depreciation, which is spread over many years. The number of years over which the expense is
spread is typically smaller for tax purposes than it is for regulatory purposes. This shorter number
of years results in lower taxes due at the beginning of an investment’s life and higher taxes due
later.* In the regulatory context, the useful life of an investment is typically longer than for tax
purposes. This longer life is also used to calculate the tax costs recovered from customers, even
though actual taxes due may be different. As a result, customer rates are set using higher tax
expenses in the early life of an investment. The extra amount, or “deferred income tax,” is recorded
in ADIT, which is then drawn down in later years when the company’s tax expenses increase.

The value of ADIT is set based on the rates when the deferred income tax is recorded,
meaning OG&E’s tax reserves were largely recorded assuming a 35 percent federal income tax

rate. Since OG&E will only be required to cover income taxes at a 21 percent rate in the future, a

portion of its ADIT—referred to as “excess ADIT”—can and should be returned to customers.’

? See, e.g. Charles F. Phillips, Jr., The Regulation of Public Utilities 282-83 (3d ed. 1993) (discussing

normalized tax accounting and interperiod tax allocation).
4 See id.

3 See id. at 287 (discussing excess deferred income taxes).
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The Attorney General initiated this proceeding in part to ensure OG&E recognizes and returns this
excess ADIT to customers after a full and fair hearing in compliance with the law.°

Until this cause concludes, however, normal accounting principles may result in ADIT
being drawn down at a higher federal income tax rate, even after the applicable rates fall. In other
words, a portion of excess ADIT reflecting the difference between a 35 income tax rate and a 21
percent income tax rate may be permanently lost if the Commission does not take action to ensure
OG&E records these amounts as a regulatory liability during the pendency of this proceeding. The
Attorney General therefore requests that the Commission enter an order providing this protection
for customers’ interests.

BACKGROUND

1. The federal government enacted the Tax Cuts and Jobs Act of 2017, Pub. L. 115-
_,__Stat. __ (“Act”) on December 22, 2017.

2. The Act reduces federal corporate income rates from a top rate of 35 percent to 21
percent beginning on January 1, 2018.7

3. The rates and charges for electric service for OG&E were most recently determined
by this Commission on March 20, 2017, in Order No. 662,059, issued in Cause No. PUD
201500273 (2015 Rate Case Order”).

4. The 2015 Rate Case Order set OG&E'’s rates assuming an income tax multiplier

that relied on a 35 percent income tax rate.®

¢ The Tax Cuts and Jobs Act of 2017 provides parameters for how excess ADIT may be returned to
customers in the ratemaking context. See Act § 13001(d).

" Id. § 13001(a) (amending 26 U.S.C. § 11(b)).

8 See 2015 Rate Case Order, Attachment 1, Section A (showing revenue conversion factor of 1.630768, an
amount necessary to produce required operating income while paying 35 percent federal income tax).
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5. With a federal corporate income tax rate of 21 percent applicable to schedules in
the 2015 Rate Case Order, OG&E’s rates would be reduced by at least $51 million annually and
still allow it to earn the return allowed by the Commission.’

6. As reflected in the 2015 Rate Case Order, OG&E had an ADIT balance of
$1,480,273,771 as of December 31, 2015.10

7. Portions of the ADIT balance may be reduced at a 35 percent income tax rate
through the application of accounting principles after January 1, 2018, without Commission action
directing that a regulatory liability be created for excess ADIT after that date.

8. OG&E filed a Notice of Intent on November 9, 2017, stating that it expected to file
an application to review its rates and charges for electric service on or around December 29,
2017.1

9. The statutory timeline to complete a general rate case is 180 days.!? The statutory
timeline does not provide a guarantee that a case will be completed within the timeline.

ARGUMENT

This Commission has the authority to determine the rates and charges for electric service

for a public utility in Oklahoma.!* Commission rules also authorize it to rule on motions made

during the course of a cause.'* The Attorney General requests that the Commission enter two forms

of relief to protect the interests of OG&E’s customers in this cause. First, the Attorney General

® Exhibit B, Impact of Federal Income Tax Legislation, Excluding ADIT.

102015 Rate Case Order, Attachment 2, p. 39.

' Notice of Intent, Okla. Gas & Elec. Co. Rates, Charges, and Tariffs for Retail Elec. Serv., Cause No.
PUD 201700496 (Okla. Corp. Comm’n Nov. 9, 2017).

2170.8. § 152(B).

13 Okla. Const. art. IX, § 18; 17 O.S. §§ 151, 152(a); State ex rel. Cartwright v. Okla. Nat. Gas Co., 1982
OK 11,9 5,640 P.2d 1341, 134445,

14 OAC 165:5-9-2(b).
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requests that OG&E’s rates be immediately reduced to reflect the lower federal corporate income
tax rate applicable to its authorized return on its rate base. Second, the Attorney General requests
that OG&E be required to record excess ADIT as a regulatory liability during the pendency of this
cause, which would be available to refund to ratepayers according to future relief offered in this
proceeding.
L Customers’ rates should be immediately reduced due to lower federal income taxes.

This Commission has the authority to set just and reasonable rates.!> For an electric utility
such as OG&E, these rates are set based on the costs incurred to provide service.!% In this instance,
one of OG&E’s largest expenses, federal corporate income tax, will be reduced significantly from
35 percent to 21 percent. The Attorney General’s lead analyst and certified public accountant
Edwin C. Farrar has calculated the minimum tax savings from this reduction to be over $51 million
annually, excluding the impact of ADIT.!” That means OG&E will have a sudden and significant
reduction in its cost to serve customers. This large reduction, owed to legal changes outside of
OG&E’s control, should be reflected in rates immediately, distributed in proportion to each
customer class’s share of the revenue requirement recognized in the 2015 Rate Case Order.

There is no reason to delay immediate action to reduce customer rates due to the reduction

in tax rates. Although OG&E has recently filed a Notice of Intent that it will file an application to

change its rates on December 29, 2017,'® the statutory timeline for this proceeding allows nearly

15 Okla. Const. art. IX, § 18; 17 O.S. §§ 151, 152(a); State ex rel. Cartwright v. Okla. Nat. Gas Co., 1982
OK 11, q 5, 640 P.2d 1341, 1344-45.

1 See Turpen v. Okla. Corp. Comm’n, 1988 OK 126, 10n.7, 769 P.2d 1309, 1315-16 n.7 (citing Sw. Pub.
Serv. Co. v. State, 1981 OK 136, 637 P.2d 92).

17 Exhibit A; Exhibit B.

'® Notice of Intent, Okla. Gas & Elec. Co. Rates, Charges, and Tariffs for Retail Elec. Serv., Cause No.
PUD 201700496 (Okla. Corp. Comm’n Nov. 9, 2017).



Cause No. PUD 201700569 Page 6 of 11
Attorney General’s Motion for Immediate Reduction
in Rates and Protection of Customer Interests

six months for it to be completed,'® without a guarantee to customers that it will even finish within
the statutory timeline. Simply because OG&E may soon file a rate case does not provide support
for allowing it to retain the benefits of tax savings for six months, to the detriment of OG&E’s
customers.

Further, OG&E may request the opportunity to show other changes to its cost to provide
service that may offset the tax savings to be passed on to ratepayers. However, this also provides
no reason to delay interim relief in this case. The Attorney General’s request relates only to the
reduction in tax expense attributable to return on rate base, not tax savings arising from excess
ADIT. OG&E would continue to have a meaningful opportunity to present any offsetting expenses
that would affect the return of excess ADIT. Further, the possibility of litigation over offsetting
costs provides no reason to believe OG&E should retain the benefit of tax savings during the
litigation. Customers should immediately retain the benefit of tax savings from the Tax Cuts and
Jobs Act.

If the Commission refuses to pass savings on to customers immediately, it should at least
require OG&E to record a regulatory liability to reflect tax savings accruing until the completion
of this cause, as calculated in an annual figure in Exhibit B.

IL. Excess ADIT should be recorded as a regulatory liability during the pendency of this
cause.

As stated above, OG&E’s accumulated deferred income tax account recognized at the end
of its last rate case stood at over $1.4 billion.?® A portion of this amount will likely be drawn down

over the coming months to reflect OG&E’s higher tax expenses for assets for which tax

9170.. § 152(B).
202015 Rate Case Order, Attachment 2, p. 39.
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depreciation lives have ended—and for assets for which tax depreciation expense is less than its

regulatory depreciation expense.?!

Without immediate action, this excess ADIT could be
permanently lost to customers.

The Commission should enter an interim order requiring that excess ADIT that would be
drawn down during the pendency of this proceeding be recorded as a regulatory liability. The
ultimate treatment of this regulatory liability can be addressed with a final order in this cause, at
which time the Attorney General intends to request a refund to ratepayers to the greatest extent
permissible under the law and supported by evidence in the record.

There is no reason to delay creating a regulatory liability for excess ADIT, and without
doing so, OG&E’s customers may permanently lose the benefits of any portion of excess ADIT
drawn down during the pendency of this cause.

CONCLUSION

In light of the foregoing reasons, the Attorney General Mike Hunter requests that the
Commission immediately enter an order that reduces customer rates by an amount reflecting lower
federal corporate income tax rates. He also requests that the Commission require OG&E to
recognize a regulatory liability for excess deferred income taxes during the pendency of this

proceeding.

2! The latter circumstance can happen early in an asset’s useful life due to tax law provisions allowing as
much as 50 percent of an asset’s cost to be expensed for tax purposes in its first year—often referred to as
“bonus depreciation.” E.g., Thomson Reuters Tax & Accounting, Renewal of bonus depreciation &
enhanced expensing offers tax-saving opportunities (Mar. 2, 2016), https://tax.thomsonreuters.com/media-
resources/news-media-resources/checkpoint-news/daily-newsstand/renewal-of-bonus-depreciation-enhan
ced-expensing-offers-tax-saving-opportunities/.
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Respectfully submitted,

MIKE HUNTER
ATTORNEY GENERAL OF OKLAHOMA

#16641
ty Attorney General

Y EVANS BOREN, OBA #16649
Assistant Attorney General

JARED B. HAINES, OBA #32002
Assistant Attorney General
OKLAHOMA ATTORNEY GENERAL

313 NE 21st Street

Oklahoma City, Oklahoma 73105
Telephone: (405) 521-3921

Facsimile: (405) 522-0608
Dara.Derryberry@oag.ok.gov

Katy .Boren@oag.ok.gov

Jared.Haines @oag.ok.gov
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CERTIFICATE OF SERVICE

On this 22nd day of December, 2017, a true and correct copy of the above and foregoing
Attorney General’s Motion for Immediate Reduction in Rates and Protection of Customer Interests

was sent via electronic mail to the following interested parties:

Mr. Brandy L. Wreath Mr. Natasha M. Scott

Director of the Public Utility Division Managing Deputy General Counsel
OKLAHOMA CORPORATION COMMISSION OKLAHOMA CORPORATION COMMISSION
Jim Thorpe Building Jim Thorpe Building

2101 North Lincoln Boulevard 2101 North Lincoln Boulevard
Oklahoma City, Oklahoma 73105 Oklahoma City, Oklahoma 73105
b.wreath@occemail.com n.scott@occemail.com

Mr. William L. Humes

Mr. Patrick D. Shore

OKLAHOMA GAS AND ELECTRIC COMPANY
P.O. Box 321, MC 1208

Oklahoma City, Oklahoma 73101
humeswl@oge.com

shorepd @oge.com

ed B. Haines
sistant Attorney General
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Exhibit A
AFFIDAVIT OF EDWIN C. FARRAR. CPA
State of Oklahoma )
) ss

County of Oklahoma )
I, Edwin C. Farrar, do hereby swear/affirm that the following statements are true and correct to the
best of my information, knowledge, and belief.

L I am Edwin C. Farrar. I am an employee of Mike Hunter, the Attorney General of
Oklahoma.

2. I am a Certified Public Accountant licensed in the State of Oklahoma.

3 I have determined, based on the accounting schedules included in the final order in
Cause No. PUD 201500273, that Oklahoma Gas and Electric Company will have reduced
Oklahoma jurisdictional costs as a result of the Tax Cuts and Jobs Act of 2017 of at least $51
million, not including the impact of excess accumulated deferred income taxes resulting from the
legislation.

4. I have prepared a schedule outlining my calculations which will be provided with

this affidavit, ~
ﬁ'&—-‘»c C §‘-’-""" (%

Edwin C. Farrar, CPA

On this 22nd day of December, 2017, Mr. Edwin C. Farrar, to me personally known, appeared

before me. He subscribed and swore/affirmed that the foregoing was true and correct to the best

Notary Pufflic

of his information, knowledge, and belief,

N i ey

My Commission expires on é [ 2[&1
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Exhibit B

Cause No. PUD 201700569
Oklahoma Gas and Electric Company

Page 11 of 11

Impact of Federal Income Tax Legislation, Excluding ADIT

Line Amounts
No. Description (millions)
Estimated Tax Savings:
1 Rate Base in PUD 201500273 $ 4,202
2 OG&E Equity Cost of Capital, PUD 201500273 5.06%
3  Equty Return Requirement $ 213
4 Tax Credits $ (34)
S Income Requiring Income Tax $ 179
6 Tax Factor Change -0.289
7 Estimated Income Tax Expense Savings $ (51.675)
Savings Factor Calculation:
8 Federal Corporate Income Tax Rate, Effective 1/1/2018 21%
9 Federal Corporate Income Tax Rate Embedded in Current Rates 35%
10 New Tax Factor (1/(1-(21%+6%)/1.06)-1) 0.3418
11 Tax Factor from PUD 201500273 (1/(1-(35%+6%)/1.06)-1) 0.6308
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ATTORNEY GENERAL’S MOTION FOR IMMEDIATE
REDUCTION IN RATES AND PROTECTION OF CUSTOMER INTERESTS

Mike Hunter, the Attorney General of Oklahoma, hereby submits his Motion for Inmediate
Reduction in Rates and Protection of Ratepayer Interests on behalf of the customers of Public
Service Company of Oklahoma (“PSO”). The Attorney General requests that the Oklahoma
Corporation Commission (“Commission”) take the following actions to provide interim relief to
ratepayers: (1) require PSO to immediately reduce its rates in an amount necessary to reflect lower
tax rates as would apply to its most recently approved rate base; and (2) ensure excess Accumulated
Deferred Income Tax is recorded as a regulatory liability during the pendency of this cause, the
treatment of which can be determined at a later date. The Attorney General provides the following
in support of his Motion:

INTRODUCTION

This week, the United States Congress enacted a sweeping overhaul of federal income tax
law, including a reduction in the highest corporate income tax rate from 35 percent to 21 percent.!
This action has significant implications for customers of Oklahoma utility companies because

utility rates are set based on the cost of service,? which includes a provision for federal income tax

! See generally Tax Cuts and Jobs Act of 2017, Pub. L. 115-__, __ Stat. __.

2 Turpen v. Okla. Corp. Comm’n, 1988 OK 126, 10 n.7, 769 P.2d 1309, 1315-16 n.7 (citing Sw. Pub.
Serv. Co. v. State, 1981 OK 136, 637 P.2d 92).
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rates. The Attorney General requests that the portion of savings that arises from the lower tax rate
applicable to return on rate base be immediately passed through to PSO’s customers in the form
of lower rates.

The federal government’s tax legislation will also provide savings to PSO’s customers
through its effect on an account called Accumulated Deferred Income Tax (“ADIT”). ADIT arises
from differences between how assets are treated in a regulatory environment when setting rates
and how they are treated for tax purposes.’ For both tax and regulatory purposes, companies
generally treat the cost of an investment—such as a power plant—as an expense called
depreciation, which is spread over many years. The number of years over which the expense is
spread is typically smaller for tax purposes than it is for regulatory purposes. This shorter number
of years results in lower taxes due at the beginning of an investment’s life and higher taxes due
later.* In the regulatory context, the useful life of an investment is typically longer than for tax
purposes. This longer life is also used to calculate the tax costs recovered from customers, even
though actual taxes due may be different. As a result, customer rates are set using higher tax
expenses in the early life of an investment. The extra amount, or “deferred income tax,” is recorded
in ADIT, which is then drawn down in later years when the company’s tax expenses increase.

The value of ADIT is set based on the rates when the deferred income tax is recorded,
meaning PSO’s tax reserves were largely recorded assuming a 35 percent federal income tax rate.

Since PSO will only be required to cover income taxes at a 21 percent rate in the future, a portion

of its ADIT—referred to as “excess ADIT”—can and should be returned to customers.’ The

? See, e.g. Charles F. Phillips, Jr., The Regulation of Public Utilities 282-83 (3d ed. 1993) (discussing
normalized tax accounting and interperiod tax allocation).
4 See id.

5 See id. at 287 (discussing excess deferred income taxes).
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Attorney General initiated this proceeding in part to ensure PSO recognizes and returns this excess
ADIT to customers after a full and fair hearing in compliance with the law.

Until this cause concludes, however, normal accounting principles may result in ADIT
being drawn down at a higher federal income tax rate, even after the applicable rates fall. In other
words, a portion of excess ADIT reflecting the difference between a 35 income tax rate and a 21
percent income tax rate may be permanently lost if the Commission does not take action to ensure
PSO records these amounts as a regulatory liability during the pendency of this proceeding. The
Attorney General therefore requests that the Commission enter an order providing this protection
for customers’ interests.

BACKGROUND

1. The federal government enacted the Tax Cuts and Jobs Act of 2017, Pub. L. 115-
_»__Stat. __ (“Act”) on December 22, 2017.

2. The Act reduces federal corporate income rates from a top rate of 35 percent to 21
percent beginning on January 1, 2018.”

3. The rates and charges for electric service for PSO were most recently determined
by this Commission on November 10, 2016, in Order No. 657,877, issued in Cause No. PUD
201500208 (“2015 Rate Case Order”).

4. The 2015 Rate Case Order set PSO’s rates assuming an income tax multiplier that

relied on a 35 percent income tax rate.

® The Tax Cuts and Jobs Act of 2017 provides parameters for how excess ADIT may be returned to
customers in the ratemaking context. See Act § 13001(d).

"Id. § 13001(a) (amending 26 U.S.C. § 11(b)).

8 See 2015 Rate Case Order, Final Order Revenue Requirement, Line 6 (showing revenue conversion factor
of 1.637786, an amount necessary to produce required operating income while paying 35 percent federal
income tax).
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5. With a federal corporate income tax rate of 21 percent applicable to schedules in
the 2015 Rate Case Order, PSO’s rates would be reduced by at least $24 million annually and still
allow it to earn the return allowed by the Commission.’

6. As reflected in the 2015 Rate Case Order, PSO had an Oklahoma jurisdictional
ADIT balance of $941,232,154 as of July 31, 2015.10

7. Portions of the ADIT balance may be reduced at a 35 percent income tax rate
through the application of accounting principles after January 1, 2018, without Commission action
directing that a regulatory liability be created for excess ADIT after that date.

8. PSO filed an application for a general rate increase on June 30, 2017.!! Pursuant to
the procedural schedule, the hearing on the merits has concluded, with exceptions and any
responses to exceptions filed as of December 22, 2017.'2

0. The test year relied upon in PSO’s pending rate case ended on December 31, 2016,
and the six-month update period ended on June 30, 2017.13

10.  The Report and Recommendation of the Administrative Law Judge issued in the
2017 rate case offers protections to customers in the form of a regulatory liability intended to

protect customers’ interest in tax savings until a later proceeding.'*

? Exhibit B, Impact of Federal Income Tax Legislation, Excluding ADIT.

192015 Rate Case Order 8 (recognizing PUD’s adjustment for ADIT); PUD Accounting Exhibit 4, Line 14
(showing ADIT balance after adjustment).

! Application, Pub. Serv. Co. of Okla. Rates and Charges and Rules, Regulations, and Conditions for Elec.
Serv., No. PUD 201700151 (Okla. Corp. Comm’n June 30, 2017).

12 See Preliminary Order 2-3, Order No. 667,373, Pub. Serv. Co. of Okla. Rates and Charges and Rules,
Regulations, and Conditions for Elec. Serv., No. PUD 201700151 (Okla. Corp. Comm’n Aug. 24, 2017).
13 Responsive Test. of Edwin C. Farrar on Behalf of Mike Hunter, Oklahoma Attorney General 3:11—12
(Sept. 21, 2017).

' Report and Recommendation of the Administrative Law Judge 34-35, Pub. Serv. Co. of Okla. Rates and
Charges and Rules, Regulations, and Conditions for Elec. Serv., No. PUD 201700151 (Okla. Corp.
Comm’n Dec. 11, 2017).
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11.  However, PSO filed exceptions to the Administrative Law Judge’s
recommendation, which requested that the “Commission address any change in tax law in a
separate proceeding.”!’

12.  Further, Oklahoma Industrial Energy Consumers filed exceptions requesting that
the Commission order, in addition to the regulatory liability recommended by the Administrative
Law Judge, a requirement that refunds of any tax savings be passed on through a tariff to be filed

by PSO within 120 days after the passage of any new tax legislation.®

ARGUMENT

This Commission has the authority to determine the rates and charges for electric service
for a public utility in Oklahoma.'” Commission rules also authorize it to rule on motions made
during the course of a cause.'® The Attorney General requests that the Commission enter two forms
of relief to protect the interests of PSO’s customers in this cause. First, the Attorney General
requests that PSO’s rates be immediately reduced to reflect the lower federal corporate income tax
rate applicable to its authorized return on its rate base. Second, the Attorney General requests that
PSO be required to record excess ADIT as a regulatory liability during the pendency of this cause,
which would be available to refund to ratepayers according to future relief offered in this

proceeding.

15 Public Service Company of Oklahoma’s Exceptions to the Report and Recommendations of the
Administrative Law Judge 30, Pub. Serv. Co. of Okla. Rates and Charges and Rules, Regulations, and
Conditions for Elec. Serv., No. PUD 201700151 (Okla. Corp. Comm’n Dec. 18, 2017).

16 Oklahoma Industrial Energy Consumers’ Exceptions to Report and Recommendation of Administrative
Law Judge 15, Pub. Serv. Co. of Okla. Rates and Charges and Rules, Regulations, and Conditions for Elec.
Serv., No. PUD 201700151 (Okla. Corp. Comm’n Dec. 18, 2017).

17 Okla. Const. art. IX, § 18; 17 O.S. §§ 151, 152(a); State ex rel. Cartwright v. Okla. Nat. Gas Co., 1982
OK 11,95, 640 P.2d 1341, 1344-45.

18 OAC 165:5-9-2(b).



Cause No. PUD 201700572 Page 6 of 12
Attorney General’s Motion for Immediate Reduction
in Rates and Protection of Customer Interests

L Customers’ rates should be immediately reduced due to lower federal income taxes.

This Commission has the authority to set just and reasonable rates.!® For an electric utility
such as PSO, these rates are set based on the costs incurred to provide service.?’ In this instance,
one of PSO’s largest expenses, federal corporate income tax, will be reduced significantly from 35
percent to 21 percent. The Attorney General’s lead analyst and certified public accountant Edwin
C. Farrar has calculated the minimum tax savings from this reduction to be over $24 million
annually, excluding the impact of ADIT, using information from PSO’s last completed cost-based
rate proceeding.?! That means PSO will have a sudden and significant reduction in its cost to serve
customers. This large reduction, owed to legal changes outside of PSO’s control, should be
reflected in rates immediately, distributed in proportion to each customer class’s share of the
revenue requirement recognized in the 2015 Rate Case Order.

There is no reason to delay immediate action to reduce customer rates due to the reduction
in tax rates. PSO may request the opportunity to show other changes to its cost to provide service
that may offset the tax savings to be passed on to ratepayers. However, this provides no reason to
delay interim relief in this case. The Attorney General’s request relates only to the reduction in tax
expense attributable to return on rate base, not tax savings arising from excess ADIT. PSO would
continue to have a meaningful opportunity to present any offsetting expenses that would affect the
return of excess ADIT. Further, the possibility of litigation over offsetting costs provides no reason
to believe PSO should retain the benefit of tax savings during the litigation. Customers should

immediately retain the benefit of tax savings from the Tax Cuts and Jobs Act.

1 Okla. Const. art. IX, § 18; 17 O.S. §§ 151, 152(a); State ex rel. Cartwright v. Okla. Nat. Gas Co., 1982
OK 11, 5, 640 P.2d 1341, 1344-45.

20 See Turpen v. Okla. Corp. Comm’n, 1988 OK 126, 10 n.7, 769 P.2d 1309, 1315-16 n.7 (citing Sw. Pub.
Serv. Co. v. State, 1981 OK 136, 637 P.2d 92).

21 Exhibit A; Exhibit B.
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If the Commission refuses to pass savings on to customers immediately, it should at least
require PSO to record a regulatory liability to reflect tax savings accruing until the completion of
this cause, as calculated in an annual figure in Exhibit B.

IL. Excess ADIT should be recorded as a regulatory liability during the pendency of this
cause.

As stated above, PSO’s accumulated deferred income tax account recognized at the end of
its last rate case stood at over $900 million.?* A portion of this amount will likely be drawn down
over the coming months to reflect PSO’s higher tax expenses for assets for which tax depreciation
lives have ended—and for assets for which tax depreciation expense is less than its regulatory
depreciation expense.”® Without immediate action, this excess ADIT could be permanently lost to
customers.

The Commission should enter an interim order requiring that excess ADIT that would be
drawn down during the pendency of this proceeding be recorded as a regulatory liability. The
ultimate treatment of this regulatory liability can be addressed with a final order in this cause, at
which time the Attorney General intends to request a refund to ratepayers to the greatest extent
permissible under the law and supported by evidence in the record.

IIl. The Attorney General acknowledges his request could be materially affected by
developments in PSO’s pending rate case.

As noted above, PSO’s pending rate case includes requests that the Commission grant some

form of relief to protect customer interests as well as a recommendation of the Administrative Law

222015 Rate Case Order, Attachment 2, p. 39.

2 The latter circumstance can happen early in an asset’s useful life due to tax law provisions allowing as
much as 50 percent of an asset’s cost to be expensed for tax purposes in its first year—often referred to as
“bonus depreciation.” E.g., Thomson Reuters Tax & Accounting, Renewal of bonus depreciation &
enhanced expensing offers tax-saving opportunities (Mar. 2, 2016), https://tax.thomsonreuters.com/media-
resources/news-media-resources/checkpoint-news/daily-newsstand/renewal-of-bonus-depreciation-enhan
ced-expensing-offers-tax-saving-opportunities/.
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Judge recommending one such form of relief.? It is therefore a possibility that the Commission
could grant relief to customers in that case, but such relief has not been guaranteed. Further, a final
order in PSO’s pending rate case could alter the structure of PSO’s rates and charges for electric
service. While it is unlikely that the Attorney General has overstated the tax savings available for
immediate rate relief, it is possible that material changes could arise from a final order in the rate
case. The Attorney General therefore reserves the right to amend this motion in light of any
material change in circumstance arising from PSO’s pending rate case.

CONCLUSION

In light of the foregoing reasons, the Attorney General Mike Hunter requests that the
Commission immediately enter an order that reduces customer rates by an amount reflecting lower
federal corporate income tax rates. He also requests that the Commission require PSO to recognize

aregulatory liability for excess deferred income taxes during the pendency of this proceeding.

* See, e.g., Report and Recommendation of the Administrative Law Judge 34-35, Pub. Serv. Co. of Okla.
Rates and Charges and Rules, Regulations, and Conditions for Elec. Serv., No. PUD 201700151 (Okla.
Corp. Comm’n Dec. 11, 2017).
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Respectfully submitted,

MIKE HUNTER
ATTORNEY GENERAL OF OKLAHOMA

y
RA M. DERRYBERFY, OBA #16641
puty Attorney General
TY EVANS BORENS, OBA #16649
Assistant Attorney General
JARED B. HAINES, OBA #32002
Assistant Attorney General
OKLAHOMA ATTORNEY GENERAL
313 NE 21st Street
Oklahoma City, Oklahoma 73105
Telephone: (405) 521-3921
Facsimile: (405) 522-0608
Dara.Derryberry@oag.ok.gov
Katy.Boren@oag.ok.gov
Jared.Haines @oag.ok.gov
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CERTIFICATE OF SERVICE

On this 22nd day of December, 2017, a true and correct copy of the above and foregoing
Attorney General’s Motion for Immediate Reduction in Rates and Protection of Customer Interests

was sent via electronic mail to the following interested parties:

Mr. Brandy L. Wreath Mr. Natasha M. Scott

Director of the Public Utility Division Managing Deputy General Counsel
OKLAHOMA CORPORATION COMMISSION OKLAHOMA CORPORATION COMMISSION
Jim Thorpe Building Jim Thorpe Building

2101 North Lincoln Boulevard 2101 North Lincoln Boulevard
Oklahoma City, Oklahoma 73105 Oklahoma City, Oklahoma 73105
b.wreath@occemail.com n.scott@occemail.com

Mr. Jack P. Fite Ms. Joann Stevenson Worthington
WHITE, COFFEY & FITE, P.C. AMERICAN ELECTRIC POWER

2200 Northwest 50" Street, Suite 210 1601 Northwest Expressway, Suite 1400
Oklahoma City, Oklahoma 73112 Oklahoma City, Oklahoma 73118-1116

jfite@wcgflaw.com jstevenson@aep.com
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Exhibit A
AFFIDAVIT OF EDWIN C, FARRAR, CPA
State of Oklahoma )
) 88

County of Oklahoma )
I, Edwin C. Farrar, do hereby swear/affirm that the following statements are true and correct to the
best of my information, knowledge, and belief,

1. ¥ am Edwin C, Farrar. I am an employee of Mike Hunter, the Attomey General of
Oklahoma.

2. I am a Certified Public Accountant licensed in the State of Oklahoma.

3 I have determined, based on the accounting schedules included in the final order in
Cause No. PUD 201500208, that Public Service Company of Oklahoma will have reduced
Oklahoma jurisdictional costs as a result of the Tax Cuts and Jobs Act of 2017 of at Jeast $24
million, not including the impact of excess accumulated deferred income taxes resulting from the

legislation.

4. I have prepared a schedule outlining my calculations which will be provided with
this affidavit.
Edwin C. Farrar, CPA

On this 22nd day of December, 2017, Mr. Edwin C. Farrar, to me personally known, appeared

before me. He subscribed and swore/affirmed that the foregoing was true and correct to the best

of his information, knowledge, and belief, ; Z Z

niswohas

Notasy Public
Y Stale of Oidshoma.
Commisslon # 05008288 Expires P87/3)

e o o B

T

My Commission expires on é! 2[&/
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Cause No. PUD 201700572
Public Service Company of Oklahoma

Page 12 of 12

Impact of Federal Income Tax Legislation, Excluding ADIT

Line Amounts
No. Description (millions)
Estimated Tax Savings:
1 Rate Base in PUD 201500208 $ 2,025
2 PSO Equity Cost of Capital, PUD 201500208 4.18%
3  Equty Return Requirement $ 85
4 Tax Credits
5 Income Requiring Income Tax $ 85
6 Tax Factor Change -0.289
7 Estimated Income Tax Expense Savings $ (24.462)
Savings Factor Calculation:
8 Federal Corporate Income Tax Rate, Effective 1/1/2018 21%
9 Federal Corporate Income Tax Rate Embedded in Current Rates 35%
10 New Tax Factor (1/(1-(21%+6%)/1.06)-1) 0.3418
11 Tax Factor from PUD 201500273 (1/(1-(35%+6%)/1.06)-1) 0.6308
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ATTORNEY GENERAL’S MOTION FOR IMMEDIATE
REDUCTION IN RATES AND PROTECTION OF CUSTOMER INTERESTS

Mike Hunter, the Attorney General of Oklahoma, hereby submits his Motion for Immediate
Reduction in Rates and Protection of Ratepayer Interests on behalf of the customers of Oklahoma
Natural Gas Company, a Division of One Gas, Inc. (“‘ONG”). The Attorney General requests that
the Oklahoma Corporation Commission (“Commission”) take the following actions to provide
interim relief to ratepayers: (1) require ONG to immediately reduce its rates in an amount
necessary to reflect lower tax rates as would apply to its most recently approved rate base; and (2)
ensure excess Accumulated Deferred Income Tax is recorded as a regulatory liability during the
pendency of this cause, the treatment of which can be determined at a later date. The Attorney
General provides the following in support of his Motion:

INTRODUCTION

This week, the United States Congress enacted a sweeping overhaul of federal income tax
law, including a reduction in the highest corporate income tax rate from 35 percent to 21 percent.!
This action has significant implications for customers of Oklahoma utility companies because

utility rates are set based on the cost of service,? which includes a provision for federal income tax

! See generally Tax Cuts and Jobs Act of 2017, Pub. L. 115-__, __ Stat. __.
2 Turpen v. Okla. Corp. Comm’n, 1988 OK 126, { 10 n.7, 769 P.2d 1309, 1315-16 n.7 (citing Sw. Pub.

Serv. Co. v. State, 1981 OK 136, 637 P.2d 92).

CORPORATION COMMISSION



Cause No. PUD 201700571 Page 2 of 11
Attorney General’s Motion for Immediate Reduction
in Rates and Protection of Customer Interests

rates. The Attorney General requests that the portion of savings that arises from the lower tax rate
applicable to return on rate base be immediately passed through to ONG’s customers in the form
of lower rates.

The federal government’s tax legislation will also provide savings to ONG’s customers
through its effect on an account called Accumulated Deferred Income Tax (“ADIT”). ADIT arises
from differences between how assets are treated in a regulatory environment when setting rates
and how they are treated for tax purposes.® For both tax and regulatory purposes, companies
generally treat the cost of an investment—such as a power plant—as an expense called
depreciation, which is spread over many years. The number of years over which the expense is
spread is typically smaller for tax purposes than it is for regulatory purposes. This shorter number
of years results in lower taxes due at the beginning of an investment’s life and higher taxes due
later.* In the regulatory context, the useful life of an investment is typically longer than for tax
purposes. This longer life is also used to calculate the tax costs recovered from customers, even
though actual taxes due may be different. As a result, customer rates are set using higher tax
expenses in the early life of an investment. The extra amount, or “deferred income tax,” is recorded
in ADIT, which is then drawn down in later years when the company’s tax expenses increase.

The value of ADIT is set based on the rates when the deferred income tax is recorded,
meaning ONG’s tax reserves were largely recorded assuming a 35 percent federal income tax rate.
Since ONG will only be required to cover income taxes at a 21 percent rate in the future, a portion

of its ADIT—referred to as “excess ADIT”—can and should be returned to customers.’ The

3 See, e.g. Charles F. Phillips, Jr., The Regulation of Public Utilities 282-83 (3d ed. 1993) (discussing
normalized tax accounting and interperiod tax allocation).
4 See id.

> See id. at 287 (discussing excess deferred income taxes).
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Attorney General initiated this proceeding in part to ensure ONG recognizes and returns this excess
ADIT to customers after a full and fair hearing in compliance with the law.®

Until this cause concludes, however, normal accounting principles may result in ADIT
being drawn down at a higher federal income tax rate, even after the applicable rates fall. In other
words, a portion of excess ADIT reflecting the difference between a 35 income tax rate and a 21
percent income tax rate may be permanently lost if the Commission does not take action to ensure
ONG records these amounts as a regulatory liability during the pendency of this proceeding. The
Attorney General therefore requests that the Commission enter an order providing this protection
for customers’ interests.

BACKGROUND

1. The federal government enacted the Tax Cuts and Jobs Act of 2017, Pub. L. 115-
_ . __Stat. __ (“Act”) on December 22, 2017.

2. The Act reduces federal corporate income rates from a top rate of 35 percent to 21
percent beginning on January 1, 2018.7

3. The rates and charges for natural gas service for ONG were most recently
determined by this Commission on August 9, 2017, in Order No. 666,781, issued in Cause No.
PUD 201700079 (2017 PBRC Order”), in which the Commission found rates unchanged under
ONG’s rate-setting mechanism, the Performance-Based Rate Change Plan (“PBRC”).

4. The PBRC Plan sets ONG’s rates based on cost-of-service principles similar to a

general rate case.?

§ The Tax Cuts and Jobs Act of 2017 provides parameters for how excess ADIT may be returned to
customers in the ratemaking context. See Act § 13001(d).

71d. § 13001(a) (amending 26 U.S.C. § 11(b)).

8 See Oklahoma Natural Gas Company, Tariff 1201, § 6(c) (“Rate Base and cost of service shall be
computed in the same manner as in the Company’s last Chapter 70 general rate change application.”).
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5. ONG’s schedules filed in Cause No. PUD 201700079 used an income tax multiplier
that relied on a 35 percent income tax rate.’

6. With a federal corporate income tax rate of 21 percent applicable to schedules filed
by ONG in in Cause No. PUD 201700079, ONG’s rates would be reduced by at least $20 million
annually and still allow it to earn the return allowed by the Commission.!°

7. As reflected in schedules filed in Cause No. PUD 201700079, ONG had an ADIT
balance of $452,645,749 as of December 31, 2016.!1

8. Portions of the ADIT balance may be reduced at a 35 percent income tax rate
through the application of accounting principles after January 1, 2018, without Commission action
directing that a regulatory liability be created for excess ADIT after that date.

9. The PBRC Plan requires ONG to file its next cost-based rate-setting proceeding on
March 15, 2018.12

10.  The PBRC Plan contains no provision for either a permanent or interim rate
decrease.!?

11.  The PBRC Plan requires that 75 percent of any excess earnings be credited to

ONG'’s customers, while ONG would retain 25 percent of these earnings.'*

% See, e.g., Schedules and Workpapers on Behalf of Oklahoma Natural Gas, Schedule A-1, Okla. Nat. Gas
Co. Performance Based Rate Chang Plan Calculations and Energy Efficiency True-Up for 2016, No. PUD
201700079 (Okla. Corp. Comm’n Mar. 15, 2017) [hereinafter 2017 PBRC Schedules] (showing revenue
conversion factor of 1.6308, an amount necessary to produce required operating income while paying 35
percent federal income tax).

' Exhibit B, Impact of Federal Income Tax Legislation, Excluding ADIT.

112017 PBRC Schedules, Schedule B-1.

12 Oklahoma Natural Gas Company, Tariff 1201, § 7(a).

13 See generally Oklahoma Natural Gas Company, Tariff 1201.

14 Oklahoma Natural Gas Company, Tariff 1201, § 5(c).
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ARGUMENT

This Commission has the authority to determine the rates and charges for natural gas
service for a public utility in Oklahoma.'> Commission rules also authorize it to rule on motions
made during the course of a cause.'® The Attorney General requests that the Commission enter two
forms of relief to protect the interests of ONG’s customers in this cause. First, the Attorney General
requests that ONG’s rates be immediately reduced to reflect the lower federal corporate income
tax rate applicable to its authorized return on its rate base. Second, the Attorney General requests
that ONG be required to record excess ADIT as a regulatory liability during the pendency of this
cause, which would be available to refund to ratepayers according to future relief offered in this
proceeding.

L. Customers’ rates should be immediately reduced due to lower federal income taxes.

This Commission has the authority to set just and reasonable rates.!” For a natural gas
utility such as ONG, these rates are set based on the costs incurred to provide service.!® In this
instance, one of ONG’s largest expenses, federal corporate income tax, will be reduced
significantly from 35 percent to 21 percent. The Attorney General’s lead analyst and certified
public accountant Edwin C. Farrar has calculated the minimum tax savings from this reduction to
be over $20 million annually, excluding the impact of ADIT.!® That means ONG will have a

sudden and significant reduction in its cost to serve customers. This large reduction, owed to legal

1 Okla. Const. art. IX, § 18; 17 O.S. §§ 151, 152(a); State ex rel. Cartwright v. Okla. Nat. Gas Co., 1982
OK 11, 5, 640 P.2d 1341, 1344-45.

16 OAC 165:5-9-2(b).

'7 Okla. Const. art. IX, § 18; 17 O.S. §§ 151, 152(a); State ex rel. Cartwright v. Okla. Nat. Gas Co., 1982
OK 11,95, 640 P.2d 1341, 1344-45.

18 See Turpen v. Okla. Corp. Comm’n, 1988 OK 126, 10n.7, 769 P.2d 1309, 1315-16 n.7 (citing Sw. Pub.
Serv. Co. v. State, 1981 OK 136, 637 P.2d 92); Oklahoma Natural Gas Company, Tariff 1201, § 6(c).

19 Exhibit A; Exhibit B.
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changes outside of ONG’s control, should be reflected in rates immediately, distributed in
proportion to each customer class’s share of the revenue requirement applicable after the 2017
PBRC Order.

There is no reason to delay immediate action to reduce customer rates due to the reduction
in tax rates. Although ONG is governed by the PBRC Plan that adjusts ONG’s rates annually based
on the cost of service, the PBRC Plan contains no provision for a permanent reduction in customer
rates. Instead, if ONG’s calculations show excess earnings, ONG is entitled to retain 25 percent of
the excess amount, with only the remaining 75 percent returned to customers in the form of a one-
time refund. The PBRC Plan is therefore not an effective vehicle for ensuring ONG’s customers
benefit from the tax savings created by federal tax legislation. Further, ONG’s next application
will not be filed until March 15, with any resulting order not expected until months later. The
PBRC Plan therefore does not provide any support for a delay.

In addition, ONG may request the opportunity to show other changes to its cost to provide
service that may offset the tax savings to be passed on to ratepayers. However, this also provides
no reason to delay interim relief in this case. The Attorney General’s request relates only to the
reduction in tax expense attributable to return on rate base, not tax savings arising from excess
ADIT. ONG would continue to have a meaningful opportunity to present any offsetting expenses
that would affect the return of excess ADIT. Further, the possibility of litigation over offsetting
costs provides no reason to believe ONG should retain the benefit of tax savings during the
litigation. Customers should immediately retain the benefit of tax savings from the Tax Cuts and

Jobs Act.
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If the Commission refuses to pass savings on to customers immediately, it should at least
require ONG to record a regulatory liability to reflect tax savings accruing until the completion of

this cause, as calculated in an annual figure in Exhibit B.

IL Excess ADIT should be recorded as a regulatory liability during the pendency of this
cause.

As stated above, ONG’s accumulated deferred income tax account recognized at the end
of its last rate case stood at over $450 million.”® A portion of this amount will likely be drawn
down over the coming months to reflect ONG’s higher tax expenses for assets for which tax
depreciation lives have ended—and for assets for which tax depreciation expense is less than its

regulatory depreciation expense.?!

Without immediate action, this excess ADIT could be
permanently lost to customers.

The Commission should enter an interim order requiring that excess ADIT that would be
drawn down during the pendency of this proceeding be recorded as a regulatory liability. The
ultimate treatment of this regulatory liability can be addressed with a final order in this cause, at
which time the Attorney General intends to request a refund to ratepayers to the greatest extent
permissible under the law and supported by evidence in the record.

There is no reason to delay creating a regulatory liability for excess ADIT, and without

doing so, ONG’s customers may permanently lose the benefits of any portion of excess ADIT

drawn down during the pendency of this cause.

202017 PBRC Schedules, Schedule B-1.

2! The latter circumstance can happen early in an asset’s useful life due to tax law provisions allowing as
much as 50 percent of an asset’s cost to be expensed for tax purposes in its first year—often referred to as
“bonus depreciation.” E.g., Thomson Reuters Tax & Accounting, Renewal of bonus depreciation &
enhanced expensing offers tax-saving opportunities (Mar. 2, 2016), https://tax.thomsonreuters.com/media-
resources/news-media-resources/checkpoint-news/daily-newsstand/renewal-of-bonus-depreciation-enhan
ced-expensing-offers-tax-saving-opportunities/.
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CONCLUSION

In light of the foregoing reasons, the Attorney General Mike Hunter requests that the
Commission immediately enter an order that reduces customer rates by an amount reflecting lower
federal corporate income tax rates. He also requests that the Commission require ONG to recognize
a regulatory liability for excess deferred income taxes during the pendency of this proceeding.

Respectfully submitted,

MIKE HUNTER
ATTORNEY GENERAL OF OKLAHOMA

A M. DERRYBERRY, OBA #16641
uty Attorney General
TY EVANS BOREN, OBA #16649
Assistant Attorney General
JARED B. HAINES, OBA #32002
Assistant Attorney General
OKLAHOMA ATTORNEY GENERAL
313 NE 21st Street
Oklahoma City, Oklahoma 73105
Telephone: (405) 521-3921
Facsimile: (405) 522-0608
Dara.Derryberry @oag.ok.gov
Katy.Boren @oag.ok.gov
Jared.Haines @oag.ok.gov
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CERTIFICATE OF SERVICE

On this 22nd day of December, 2017, a true and correct copy of the above and foregoing

Attorney General’s Motion for Immediate Reduction in Rates and Protection of Customer Interests

was sent via electronic mail to the following interested parties:

Mr. Brandy L. Wreath

Director of the Public Utility Division
OKLAHOMA CORPORATION COMMISSION
Jim Thorpe Building

2101 North Lincoln Boulevard
Oklahoma City, Oklahoma 73105
b.wreath@occemail.com

Mr. Dustin R. Fredrick

Managing Attorney

OKLAHOMA NATURAL GAS COMPANY
401 North Harvey Avenue

Oklahoma City, Oklahoma 73102
dustin.fredrick @onegas.com

Mr. Natasha M. Scott

Managing Deputy General Counsel
OKLAHOMA CORPORATION COMMISSION
Jim Thorpe Building

2101 North Lincoln Boulevard
Oklahoma City, Oklahoma 73105
n.scott@occemail.com

Mr. Joseph L. McCormick, IV

Vice President & Associate General Counsel
ONEOK DISTRIBUTION COMPANY
OKLAHOMA NATURAL GAS COMPANY

401 North Harvey Avenue

Oklahoma City, Oklahoma 73102
jmccormick@ong.com
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Exhibit A
FID [ OF EDWINC.F.
State of Oklahoma )
) ss

County of Oklahoma )
I, Edwin C. Farrar, do hereby swear/affirm that the following statements are true and correct to the
best of my information, knowledge, and belief.

L. Iam Edwin C. Farrar. I am an employee of Mike Hunter, the Attorney General of
Oklahoma.

2. I am a Certified Public Accountant licensed in the State of Oklahoma.

3. I'have determined, based on the accounting schedules filed by Oklahoma Natural
Gas Company, a Division of One Gas, Inc. in Cause No. PUD 201700079, that Oklahoma Natural
Gas Company will have reduced Oklahoma jurisdictional costs as a result of the Tax Cuts and Jobs
Act of 2017 of at least $20 million, not including the impact of excess accumulated deferred
income taxes resulting from the legislation.

4. I have prepared a schedule outlining my calculations which will be provided with
this affidavit,

wp T C_' ;
Edwin C. Farrar, CPA

On this 22nd day of December, 2017, Mr. Edwin C. Farrar, to me personally known, appeared
before me. He subscribed and swore/affirmed that the foregoing was true and correct to the best

of his information, knowledge, and belief.

Notary Pdblic

mravadrodeiny

ANGIE BROWN }

s
bt 5 ) Nolary Public
. . N Sizte of Oklahoma
My Commission expires on M : Sraiiiasion € 05008383 Explres SAT/2 |

eBUUSkanne snsans snbedodgbpensansese
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Page 11 of 11

Impact of Federal Income Tax Legislation, Excluding ADIT

Line Amounts
No. Description (millions)
Estimated Tax Savings:
1 Rate Base in PUD 201700079 $ 1,257
2 ONG Equity Cost of Capital, PUD 201700079 (at 58% equity) 5.51%
3 Equty Return Requirement $ 69
4 Tax Factor Change (line 10) -0.289
5 Estimated Income Tax Expense Savings $ (20.016)
Savings Factor Calculation:
6 Federal Corporate Income Tax Rate, Effective 1/1/2018 21%
7 Federal Corporate Income Tax Rate Embedded in Current Rates 35%
8 New Tax Factor (1/(1-(21%+6%)/1.06)-1) 0.3418
9 Tax Factor from PUD 201500273 (1/(1-(35%+6%)/1.06)-1) 0.6308
10 Tax Factor Change -0.2890
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ATTORNEY GENERAL’S MOTION FOR IMMEDIATE
REDUCTION IN RATES AND PROTECTION OF CUSTOMER INTERESTS

Mike Hunter, the Attorney General of Oklahoma, hereby submits his Motion for Inmediate
Reduction in Rates and Protection of Ratepayer Interests on behalf of the customers of CenterPoint
Energy Resources Corporation d/b/a CenterPoint Energy Oklahoma Gas (“CenterPoint”). The
Attorney General requests that the Oklahoma Corporation Commission (“Commission”) take the
following actions to provide interim relief to ratepayers: (1) require CenterPoint to immediately
reduce its rates in an amount necessary to reflect lower tax rates as would apply to its most recently
approved rate base; and (2) ensure excess Accumulated Deferred Income Tax is recorded as a
regulatory liability during the pendency of this cause, the treatment of which can be determined at
a later date. The Attorney General provides the following in support of his Motion:

INTRODUCTION

This week, the United States Congress enacted a sweeping overhaul of federal income tax
law, including a reduction in the highest corporate income tax rate from 35 percent to 21 percent.’

This action has significant implications for customers of Oklahoma utility companies because

! See generally Tax Cuts and Jobs Act of 2017, Pub. L. 115-__, __ Stat. .
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utility rates are set based on the cost of service,” which includes a provision for federal income tax
rates. The Attorney General requests that the portion of savings that arises from the lower tax rate
applicable to return on rate base be immediately passed through to CenterPoint’s customers in the
form of lower rates.

The federal government’s tax legislation will also provide savings to CenterPoint’s
customers through its effect on an account called Accumulated Deferred Income Tax (“ADIT”).
ADIT arises from differences between how assets are treated in a regulatory environment when
setting rates and how they are treated for tax purposes.® For both tax and regulatory purposes,
companies generally treat the cost of an investment—such as a power plant—as an expense called
depreciation, which is spread over many years. The number of years over which the expense is
spread is typically smaller for tax purposes than it is for regulatory purposes. This shorter number
of years results in lower taxes due at the beginning of an investment’s life and higher taxes due
later.* In the regulatory context, the useful life of an investment is typically longer than for tax
purposes. This longer life is also used to calculate the tax costs recovered from customers, even
though actual taxes due may be different. As a result, customer rates are set using higher tax
expenses in the early life of an investment. The extra amount, or “deferred income tax,” is recorded
in ADIT, which is then drawn down in later years when the company’s tax expenses increase.

The value of ADIT is set based on the rates when the deferred income tax is recorded,

meaning CenterPoint’s tax reserves were largely recorded assuming a 35 percent federal income

tax rate. Since CenterPoint will only be required to cover income taxes at a 21 percent rate in the

2 Turpen v. Okla. Corp. Comm’n, 1988 OK 126, 10 n.7, 769 P.2d 1309, 1315-16 n.7 (citing Sw. Pub.
Serv. Co. v. State, 1981 OK 136, 637 P.2d 92).

3 See, e.g. Charles F. Phillips, Jr., The Regulation of Public Utilities 282-83 (3d ed. 1993) (discussing
normalized tax accounting and interperiod tax allocation).

4 See id.
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future, a portion of its ADIT—referred to as “excess ADIT”—can and should be returned to
customers.” The Attorney General initiated this proceeding in part to ensure CenterPoint
recognizes and returns this excess ADIT to customers after a full and fair hearing in compliance
with the law.®

Until this cause concludes, however, normal accounting principles may result in ADIT
being drawn down at a higher federal income tax rate, even after the applicable rates fall. In other
words, a portion of excess ADIT reflecting the difference between a 35 income tax rate and a 21
percent income tax rate may be permanently lost if the Commission does not take action to ensure
CenterPoint records these amounts as a regulatory liability during the pendency of this proceeding.
The Attorney General therefore requests that the Commission enter an order providing this
protection for customers’ interests.

BACKGROUND

1. The federal government enacted the Tax Cuts and Jobs Act of 2017, Pub. L. 115-
—»__Stat. __ (“Act”) on December 22, 2017.

2. The Act reduces federal corporate income rates from a top rate of 35 percent to 21
percent beginning on January 1, 2018.”

3. The rates and charges for natural gas service for CenterPoint were most recently
determined by this Commission on October 19,2017, in Order No. 669,205 (“2017 PBRC Order”),
issued in Cause No. PUD 201700078, in which the Commission increased rates under

CenterPoint’s rate-setting mechanism, the Performance-Based Rate Change Plan (“PBRC”).

3 See id. at 287 (discussing excess deferred income taxes).

8 The Tax Cuts and Jobs Act of 2017 provides parameters for how excess ADIT may be returned to
customers in the ratemaking context. See Act § 13001(d).

" Id. § 13001(a) (amending 26 U.S.C. § 11(b)).
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4. The PBRC Plan sets CenterPoint’s rates based on cost-of-service principles similar
to a general rate case.?

5. CenterPoint’s schedules filed in Cause No. PUD 201700078 used an income tax
multiplier that relied on a 35 percent income tax rate.’

6. With a federal corporate income tax rate of 21 percent applicable to schedules filed
by CenterPoint in in Cause No. PUD 201700078, CenterPoint’s rates would be reduced by at least
$850,000 annually and still allow it to earn the return allowed by the Commission.'?

7. As reflected in schedules filed in Cause No. PUD 201700078, CenterPoint had an
ADIT balance of $21,304,334 as of December 31, 2016.1

8. Portions of the ADIT balance may be reduced at a 35 percent income tax rate
through the application of accounting principles after January 1, 2018, without Commission action
directing that a regulatory liability be created for excess ADIT after that date.

9. The PBRC Plan requires CenterPoint to file its next cost-based rate-setting
proceeding on March 15, 2018.!2

10.  The PBRC Plan contains no provision for either a permanent rate decrease or for

the Attorney General to propose an interim rate decrease.!®

8 See CenterPoint Energy Resources Corp., Rider Schedule No. 5 PBRC Plan, § 5.3.7(c), (), App. 1
(governing calculation of cost-based rate base and return)

® See, e.g., Direct Test. of Burl M. Drews, Exhibit BMD-1, Schedule A-1, Line 6, CenterPoint Energy
Resources Corp. Performance Based Rate Chang Plan Calculations for 2016, No. PUD 201700078 (Okla.
Corp. Comm’n Mar. 15, 2017) [hereinafter 2017 PBRC Schedules] (showing revenue conversion factor of
1.6367, an amount necessary to produce required operating income while paying 35 percent federal income
tax).

19 Exhibit B, Impact of Federal Income Tax Legislation, Excluding ADIT.

112017 PBRC Schedules, Schedule B-1.

12 See CenterPoint Energy Resources Corp., Rider Schedule No. 5 PBRC Plan, § 5.4.

13 See generally CenterPoint Energy Resources Corp., Rider Schedule No. 5 PBRC Plan.
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11.  The PBRC Plan requires that 75 percent of any excess earnings be credited to

CenterPoint’s customers, while CenterPoint would retain 25 percent of these earnings.!*

ARGUMENT

This Commission has the authority to determine the rates and charges for natural gas
service for a public utility in Oklahoma.!> Commission rules also authorize it to rule on motions
made during the course of a cause.!® The Attorney General requests that the Commission enter two
forms of relief to protect the interests of CenterPoint’s customers in this cause. First, the Attorney
General requests that CenterPoint’s rates be immediately reduced to reflect the lower federal
corporate income tax rate applicable to its authorized return on its rate base. Second, the Attorney
General requests that CenterPoint be required to record excess ADIT as a regulatory liability
during the pendency of this cause, which would be available to refund to ratepayers according to
future relief offered in this proceeding.

L Customers’ rates should be immediately reduced due to lower federal income taxes.

This Commission has the authority to set just and reasonable rates.!” For a natural gas
utility such as CenterPoint, these rates are set based on the costs incurred to provide service.!® In
this instance, one of CenterPoint’s largest expenses, federal corporate income tax, will be reduced
significantly from 35 percent to 21 percent. The Attorney General’s lead analyst and certified

public accountant Edwin C. Farrar has calculated the minimum tax savings from this reduction to

' CenterPoint Energy Resources Corp., Rider Schedule No. 5 PBRC Plan, § 5.3.2(b).

15 Okla. Const. art. IX, § 18; 17 O.S. §§ 151, 152(a); State ex rel. Cartwright v. Okla. Nat. Gas Co., 1982
OK 11,9 5, 640 P.2d 1341, 1344-45.

16 OAC 165:5-9-2(b).

7 Okla. Const. art. IX, § 18; 17 O.S. §§ 151, 152(a); State ex rel. Cartwright v. Okla. Nat. Gas Co., 1982
OK 11, {5, 640 P.2d 1341, 1344-45.

18 See Turpen v. Okla. Corp. Comm’n, 1988 OK 126, 10 n.7, 769 P.2d 1309, 1315-16 n.7 (citing Sw. Pub.
Serv. Co. v. State, 1981 OK 136, 637 P.2d 92); CenterPoint Energy Resources Corp., Rider Schedule No.
5 PBRC Plan, § 5.3.7.
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be over $850,000 annually, excluding the impact of ADIT.!” That means CenterPoint will have a
sudden and significant reduction in its cost to serve customers. This large reduction, owed to legal
changes outside of CenterPoint’s control, should be reflected in rates immediately, distributed in
proportion to each customer class’s share of the revenue requirement applicable after the 2017
PBRC Order.

There is no reason to delay immediate action to reduce customer rates due to the reduction
in tax rates. Although CenterPoint is governed by the PBRC Plan that adjusts CenterPoint’s rates
annually based on the cost of service, the PBRC Plan contains no provision for a permanent
reduction in customer rates. Instead, if CenterPoint’s calculations show excess earnings,
CenterPoint is entitled to retain 25 percent of the excess amount, with only the remaining 75
percent returned to customers in the form of a one-time refund.?’ The PBRC Plan is therefore not
an effective vehicle for ensuring CenterPoint’s customers benefit from the tax savings created by
federal tax legislation. Further, CenterPoint’s next application will not be filed until March 15,2
with any resulting order not expected until months later. The PBRC Plan therefore does not provide
any support for a delay.

In addition, CenterPoint may request the opportunity to show other changes to its cost to
provide service that may offset the tax savings to be passed on to ratepayers. However, this also
provides no reason to delay interim relief in this case. The Attorney General’s request relates only
to the reduction in tax expense attributable to return on rate base, not tax savings arising from

excess ADIT. CenterPoint would continue to have a meaningful opportunity to present any

19 Exhibit A; Exhibit B.
20 CenterPoint Energy Resources Corp., Rider Schedule No. 5 PBRC Plan, § 5.3.2(b).
2! See CenterPoint Energy Resources Corp., Rider Schedule No. 5 PBRC Plan, § 5.4.
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offsetting expenses that would affect the return of excess ADIT. Further, the possibility of
litigation over offsetting costs provides no reason to believe CenterPoint should retain the benefit
of tax savings during the litigation. Customers should immediately retain the benefit of tax savings
from the Tax Cuts and Jobs Act.

If the Commission refuses to pass savings on to customers immediately, it should at least
require CenterPoint to record a regulatory liability to reflect tax savings accruing until the
completion of this cause, as calculated in an annual figure in Exhibit B.

II. Excess ADIT should be recorded as a regulatory liability during the pendency of this
cause.

As stated above, CenterPoint’s accumulated deferred income tax account recognized at the
end of its last rate case stood at over $21 million.?? A portion of this amount will likely be drawn
down over the coming months to reflect CenterPoint’s higher tax expenses for assets for which tax
depreciation lives have ended—and for assets for which tax depreciation expense is less than its

regulatory depreciation expense.?

Without immediate action, this excess ADIT could be
permanently lost to customers.
The Commission should enter an interim order requiring that excess ADIT that would be

drawn down during the pendency of this proceeding be recorded as a regulatory liability. The

ultimate treatment of this regulatory liability can be addressed with a final order in this cause, at

222017 PBRC Schedules, Schedule B-1, Line 12.

2 The latter circumstance can happen early in an asset’s useful life due to tax law provisions allowing as
much as 50 percent of an asset’s cost to be expensed for tax purposes in its first year—often referred to as
“bonus depreciation.” E.g., Thomson Reuters Tax & Accounting, Renewal of bonus depreciation &
enhanced expensing offers tax-saving opportunities (Mar. 2, 2016), https://tax.thomsonreuters.com/media-
resources/news-media-resources/checkpoint-news/daily-newsstand/renewal-of-bonus-depreciation-enhan
ced-expensing-offers-tax-saving-opportunities/.
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which time the Attorney General intends to request a refund to ratepayers to the greatest extent
permissible under the law and supported by evidence in the record.

There is no reason to delay creating a regulatory liability for excess ADIT, and without
doing so, CenterPoint’s customers may permanently lose the benefits of any portion of excess
ADIT drawn down during the pendency of this cause.

CONCLUSION

In light of the foregoing reasons, the Attorney General Mike Hunter requests that the
Commission immediately enter an order that reduces customer rates by an amount reflecting lower
federal corporate income tax rates. He also requests that the Commission require CenterPoint to
recognize a regulatory liability for excess deferred income taxes during the pendency of this

proceeding.
Respectfully submitted,

MIKE HUNTER
ATTORNEY GENERAL OF OKLAHOMA

M. DERRYBERRY, OBA #16641
e uty Attorney General

TY EVANS BORENS, OBA #16649
Assistant Attorney General
JARED B. HAINES, OBA #32002
Assistant Attorney General
OKLAHOMA ATTORNEY GENERAL
313 NE 21st Street
Oklahoma City, Oklahoma 73105
Telephone: (405) 521-3921
Facsimile: (405) 522-0608
Dara.Derryberry @oag.ok.gov
Katy.Boren@oag.ok.gov
Jared.Haines @oag.ok.gov
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CERTIFICATE OF SERVICE

On this 22nd day of December, 2017, a true and correct copy of the above and foregoing

Attorney General’s Motion for Immediate Reduction in Rates and Protection of Customer Interests

was sent via electronic mail to the following interested parties:

Mr. Brandy L. Wreath

Director of the Public Utility Division
OKLAHOMA CORPORATION COMMISSION
Jim Thorpe Building

2101 North Lincoln Boulevard
Oklahoma City, Oklahoma 73105
b.wreath@occemail.com

Mr. Curtis M. Long

CONNER & WINTERS, LLP
4000 One Williams Center
Tulsa, Oklahoma 74172-0148
clong@cwlaw.com

Mr. Natasha M. Scott

Managing Deputy General Counsel
OKLAHOMA CORPORATION COMMISSION
Jim Thorpe Building

2101 North Lincoln Boulevard
Oklahoma City, Oklahoma 73105
n.scott@occemail.com

Mr. Kenny W. Henderson

CENTERPOINT ENERGY RESOURCES CORP.
401 West Capitol Avenue, Suite 102
Little Rock, Arkansas 72201
kenny.henderson@centerpointenergy.com

sistant Attorney General
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AVIT OF EDWIN C. R, CPA
State of Oklahoma )
) ss
County of Oklahoma )
I, Edwin C, Farrar, do hereby swear/affirm that the following statements are true and cofrect to the
best of my information, knowledge, and belief.

1. I'am Edwin C. Farrar. I am an employee of Mike Hunter, the Attorney General of
Oklahoma.

2, I am a Certified Public Accountant licensed in the State of Oklahoma.

3. I have determined, based on the accounting schedules filed by the Public Utility
Division in Cause No. PUD 201700078, that CenterPoint Energy Resources Corporation d/b/a
CenterPoint Energy Oklahoma Gas will have reduced Oklahoma jurisdictional costs as a result of
the Tax Cuts and Jobs Act of 2017 of at least $850,000, not including the impact of excess
accumulated deferred income taxes resulting from the legislation.

4. I have prepared a schedule outlining my calculations which will be provided with
this affidavit.

Edwin C. Farrar, CPA

On this 22nd day of December, 2017, Mr. Edwin C. Farrar, to me personally known, appeared

before me. He subscribed and swore/affirmed that the foregoing was true and correct to the best

of his information, knowledge, and belief. ) &m\
Notary %Iic
My Commission expires on m&'_

—-w i -
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Cause No. PUD 201700568
CenterPoint Energy Resources Corp.

Page 11 of 11

Impact of Federal Income Tax Legislation, Excluding ADIT

Line Amounts
No. Description (thousands)
Estimated Tax Savings:
1 Rate Base in PUD 201700078 $ 54,061
2 CenterPoint Equity Cost of Capital, PUD 201700078 5.50%
3 Equty Return Requirement $ 2971
4 Tax Factor Change (line 10) -0.289
S Estimated Income Tax Expense Savings $ (858.67)
Savings Factor Calculation:
6 Federal Corporate Income Tax Rate, Effective 1/1/2018 21%
7  Federal Corporate Income Tax Rate Embedded in Current Rates 35%
8 New Tax Factor (1/(1-(21%+6%)/1.06)-1) 0.3418
9 Tax Factor from PUD 201500273 (1/(1-(35%+6%)/1.06)-1) 0.6308
10 Tax Factor Change

-0.2890
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ATTORNEY GENERAL OF OKLAHOMA,
TO LOWER THE RATES AND CHARGES
FOR NATURAL GAS SERVICE AND
PROVIDE FOR ANY REFUND DUE TO THE
CUSTOMERS OF ARKANSAS OKLAHOMA
GAS CORPORATION RESULTING FROM
THE TAX CUTS AND JOBS ACT OF 2017

CAUSE NO. PUD 201700570

ATTORNEY GENERAL’S MOTION FOR IMMEDIATE
REDUCTION IN RATES AND PROTECTION OF CUSTOMER INTERESTS

Mike Hunter, the Attorney General of Oklahoma, hereby submits his Motion for Immediate
Reduction in Rates and Protection of Ratepayer Interests on behalf of the customers of Arkansas
Oklahoma Gas Corporation (“AOG”). The Attorney General requests that the Oklahoma
Corporation Commission (“Commission”) take the following actions to provide interim relief to
ratepayers: (1) require AOG to immediately reduce its rates in an amount necessary to reflect lower
tax rates as would apply to its most recently approved rate base; and (2) ensure excess Accumulated
Deferred Income Tax is recorded as a regulatory liability during the pendency of this cause, the
treatment of which can be determined at a later date. The Attorney General provides the following
in support of his Motion:

INTRODUCTION

This week, the United States Congress enacted a sweeping overhaul of federal income tax
law, including a reduction in the highest corporate income tax rate from 35 percent to 21 percent.!
This action has significant implications for customers of Oklahoma utility companies because

utility rates are set based on the cost of service,? which includes a provision for federal income tax

! See generally Tax Cuts and Jobs Act of 2017, Pub. L. 115-__, __ Stat. .
% Turpen v. Okla. Corp. Comm’n, 1988 OK 126, ] 10 n.7, 769 P.2d 1309, 1315-16 n.7 (citing Sw. Pub.
Serv. Co. v. State, 1981 OK 136, 637 P.2d 92).
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rates. The Attorney General requests that the portion of savings that arises from the lower tax rate
applicable to return on rate base be immediately passed through to AOG’s customers in the form
of lower rates.

The federal government’s tax legislation will also provide savings to AOG’s customers
through its effect on an account called Accumulated Deferred Income Tax (“ADIT”). ADIT arises
from differences between how assets are treated in a regulatory environment when setting rates
and how they are treated for tax purposes.®> For both tax and regulatory purposes, companies
generally treat the cost of an investment—such as a power plant—as an expense called
depreciation, which is spread over many years. The number of years over which the expense is
spread is typically smaller for tax purposes than it is for regulatory purposes. This shorter number
of years results in lower taxes due at the beginning of an investment’s life and higher taxes due
later.* In the regulatory context, the useful life of an investment is typically longer than for tax
purposes. This longer life is also used to calculate the tax costs recovered from customers, even
though actual taxes due may be different. As a result, customer rates are set using higher tax
expenses in the early life of an investment. The extra amount, or “deferred income tax,” is recorded
in ADIT, which is then drawn down in later years when the company’s tax expenses increase.

The value of ADIT is set based on the rates when the deferred income tax is recorded,
meaning AOG’s tax reserves were largely recorded assuming a 35 percent federal income tax rate.
Since AOG will only be required to cover income taxes at a 21 percent rate in the future, a portion

of its ADIT—referred to as “excess ADIT”—can and should be returned to customers.’ The

? See, e.g. Charles F. Phillips, Jr., The Regulation of Public Utilities 282-83 (3d ed. 1993) (discussing
normalized tax accounting and interperiod tax allocation).
4 See id.

3 See id. at 287 (discussing excess deferred income taxes).
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Attorney General initiated this proceeding in part to ensure AOG recognizes and returns this excess
ADIT to customers after a full and fair hearing in compliance with the law.%

Until this cause concludes, however, normal accounting principles may result in ADIT
being drawn down at a higher federal income tax rate, even after the applicable rates fall. In other
words, a portion of excess ADIT reflecting the difference between a 35 income tax rate and a 21
percent income tax rate may be permanently lost if the Commission does not take action to ensure
AOG records these amounts as a regulatory liability during the pendency of this proceeding. The
Attorney General therefore requests that the Commission enter an order providing this protection
for customers’ interests.

BACKGROUND

1. The federal government enacted the Tax Cuts and Jobs Act of 2017, Pub. L. 115-
_,__Stat. __ (“Act”) on December 22, 2017.

2. The Act reduces federal corporate income rates from a top rate of 35 percent to 21
percent beginning on January 1, 2018.”

3. The rates and charges for natural gas service for AOG were most recently
determined by this Commission on March 28, 2017, in Order No. 662,210 (“2016 PBRC Order”),
issued in Cause No. PUD 201600494, in which the Commission increased rates under AOG’s rate-
setting mechanism, the Performance-Based Rate Change Plan (“PBRC”).

4. The PBRC Plan sets AOG’s rates based on cost-of-service principles similar to a

general rate case.®

8 The Tax Cuts and Jobs Act of 2017 provides parameters for how excess ADIT may be returned to
customers in the ratemaking context. See Act § 13001(d).
7Id. § 13001(a) (amending 26 U.S.C. § 11(b)).

¥ See Arkansas Oklahoma Gas Corporation, Rate Schedule OK-PBR, §§ 3.3, 3.6 (governing calculation of
cost-based rate base and return).
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5. AOG’s schedules filed in Cause No. PUD 201600494 used an income tax multiplier
that relied on a 35 percent income tax rate.’

6. With a federal corporate income tax rate of 21 percent applicable to schedules filed
by AOG in in Cause No. PUD 201700078, AOG’s rates would be reduced by at least $270,000
annually and still allow it to earn the return allowed by the Commission.!?

7. As reflected in schedules filed in Cause No. PUD 201600494, AOG had an ADIT
balance of $3,300,279 as of August 31, 2016.!!

8. Portions of the ADIT balance may be reduced at a 35 percent income tax rate
through the application of accounting principles after January 1, 2018, without Commission action
directing that a regulatory liability be created for excess ADIT after that date.

9. On November 9, 2017, AOG filed an application requesting a waiver of its 2017
filing under the PBRC Plan, a change of its test year to match the calendar year, and a delay of its
next filing until April 30, 2019.!?

10.  The PBRC Plan contains no provision for either a permanent rate decrease or for
the Attorney General to propose an interim rate decrease.'?

11.  The PBRC Plan requires that 75 percent of any excess earnings be credited to

AOG’s customers, while AOG would retain 25 percent of these earnings.'*

? See, e.g., Direct Test. of Lianne R. Forsey, Exhibit LRF-1, Appendix 1, Schedule A-1, Line 11, Ark. Okla.
Gas Corp. Performance Based Rate Adjustments for 2016, No. PUD 201600494 (Okla. Corp. Comm’n
Nov. 15, 2016) [hereinafter 2016 PBRC Schedules] (showing revenue conversion factor of 1.6203, an
amount necessary to produce required operating income while paying 35 percent federal income tax).

10 Exhibit B, Impact of Federal Income Tax Legislation, Excluding ADIT.

112016 PBRC Schedules, Schedule B-1.

12 Application, Ark. Okla. Gas Corp. Waiver of Performance Based Rates for 2017 and Tariff Change, No.
PUD 201700495 (Okla. Corp. Comm’n Nov. 9, 2017).

1? See generally Arkansas Oklahoma Gas Corporation, Rate Schedule OK-PBR.

14 Arkansas Oklahoma Gas Corporation, Rate Schedule OK-PBR, § 3.5(b).
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ARGUMENT

This Commission has the authority to determine the rates and charges for natural gas
service for a public utility in Oklahoma.'®> Commission rules also authorize it to rule on motions
made during the course of a cause.!® The Attorney General requests that the Commission enter two
forms of relief to protect the interests of AOG’s customers in this cause. First, the Attorney General
requests that AOG’s rates be immediately reduced to reflect the lower federal corporate income
tax rate applicable to its authorized return on its rate base. Second, the Attorney General requests
that AOG be required to record excess ADIT as a regulatory liability during the pendency of this
cause, which would be available to refund to ratepayers according to future relief offered in this
proceeding.

L Customers’ rates should be immediately reduced due to lower federal income taxes.

This Commission has the authority to set just and reasonable rates.!” For a natural gas
utility such as AOG, these rates are set based on the costs incurred to provide service.!® In this
instance, one of AOG’s largest expenses, federal corporate income tax, will be reduced
significantly from 35 percent to 21 percent. The Attorney General’s lead analyst and certified
public accountant Edwin C. Farrar has calculated the minimum tax savings from this reduction to
be over $270,000 annually, excluding the impact of ADIT.!® That means AOG will have a sudden

and significant reduction in its cost to serve customers. This large reduction, owed to legal changes

15 Okla. Const. art. IX, § 18; 17 O.S. §§ 151, 152(a); State ex rel. Cartwright v. Okla. Nat. Gas Co., 1982
OK 11,9 5, 640 P.2d 1341, 1344-45.

16 OAC 165:5-9-2(b).

"7 Okla. Const. art. IX, § 18; 17 O.S. §§ 151, 152(a); State ex rel. Cartwright v. Okla. Nat. Gas Co., 1982
OK 11,5, 640 P.2d 1341, 1344-45.

18 See Turpen v. Okla. Corp. Comm’n, 1988 OK 126, 10 n.7, 769 P.2d 1309, 131516 n.7 (citing Sw. Pub.
Serv. Co. v. State, 1981 OK 136, 637 P.2d 92); Arkansas Oklahoma Gas Corporation, Rate Schedule OK-
PBR, §§ 3.3, 3.6.

19 Exhibit A; Exhibit B.
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outside of AOG’s control, should be reflected in rates immediately, distributed in proportion to
each customer class’s share of the revenue requirement applicable after the 2017 PBRC Order.

There is no reason to delay immediate action to reduce customer rates due to the reduction
in tax rates. Although AOG is governed by the PBRC Plan that adjusts AOG’s rates annually based
on the cost of service, the PBRC Plan contains no provision for a permanent reduction in customer
rates. Instead, if AOG’s calculations show excess earnings, AOG is entitled to retain 25 percent of
the excess amount, with only the remaining 75 percent returned to customers in the form of a one-
time refund.?® The PBRC Plan is therefore not an effective vehicle for ensuring AOG’s customers
benefit from the tax savings created by federal tax legislation. Further, AOG has requested a delay
of its next filing until 2019,%! meaning customers could go nearly two years without obtaining any
relief under the PBRC Plan.

In addition, AOG may request the opportunity to show other changes to its cost to provide
service that may offset the tax savings to be passed on to ratepayers. However, this also provides
no reason to delay interim relief in this case. The Attorney General’s request relates only to the
reduction in tax expense attributable to return on rate base, not tax savings arising from excess
ADIT. AOG would continue to have a meaningful opportunity to present any offsetting expenses
that would affect the return of excess ADIT. Further, the possibility of litigation over offsetting
costs provides no reason to believe AOG should retain the benefit of tax savings during the
litigation. Customers should immediately retain the benefit of tax savings from the Tax Cuts and

Jobs Act.

%0 Arkansas Oklahoma Gas Corporation, Rate Schedule OK-PBR, § 3.5(b).
2! Application, Ark. Okla. Gas Corp. Waiver of Performance Based Rates for 2017 and Tariff Change, No.
PUD 201700495 (Okla. Corp. Comm’n Nov. 9, 2017).
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If the Commission refuses to pass savings on to customers immediately, it should at least
require AOG to record a regulatory liability to reflect tax savings accruing until the completion of

this cause, as calculated in an annual figure in Exhibit B.

IL. Excess ADIT should be recorded as a regulatory liability during the pendency of this
cause.

As stated above, AOG’s accumulated deferred income tax account recognized at the end
of its last rate case stood at over $3 million.?? A portion of this amount will likely be drawn down
over the coming months to reflect AOG’s higher tax expenses for assets for which tax depreciation
lives have ended—and for assets for which tax depreciation expense is less than its regulatory
depreciation expense.?* Without immediate action, this excess ADIT could be permanently lost to
customers.

The Commission should enter an interim order requiring that excess ADIT that would be
drawn down during the pendency of this proceeding be recorded as a regulatory liability. The
ultimate treatment of this regulatory liability can be addressed with a final order in this cause, at
which time the Attorney General intends to request a refund to ratepayers to the greatest extent
permissible under the law and supported by evidence in the record.

There is no reason to delay creating a regulatory liability for excess ADIT, and without
doing so, AOG’s customers may permanently lose the benefits of any portion of excess ADIT

drawn down during the pendency of this cause.

222016 PBRC Schedules, Schedule B-1, Line 11.

2 The latter circumstance can happen early in an asset’s useful life due to tax law provisions allowing as
much as 50 percent of an asset’s cost to be expensed for tax purposes in its first year—often referred to as
“bonus depreciation.” E.g., Thomson Reuters Tax & Accounting, Renewal of bonus depreciation &
enhanced expensing offers tax-saving opportunities (Mar. 2, 2016), https://tax.thomsonreuters.com/media-
resources/news-media-resources/checkpoint-news/daily-newsstand/renewal-of-bonus-depreciation-enhan
ced-expensing-offers-tax-saving-opportunities/.
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CONCLUSION

In light of the foregoing reasons, the Attorney General Mike Hunter requests that the
Commission immediately enter an order that reduces customer rates by an amount reflecting lower
federal corporate income tax rates. He also requests that the Commission require AOG to recognize
a regulatory liability for excess deferred income taxes during the pendency of this proceeding.

Respectfully submitted,

MIKE HUNTER
ATTORNEY GENERAL OF OKLAHOMA

M. DERRYBERRY, OBA #16641
puty Attorney General

KATY EVANS BORENS, OBA #16649
Assistant Attorney General

JARED B. HAINES, OBA #32002
Assistant Attorney General

OKLAHOMA ATTORNEY GENERAL

313 NE 21st Street

Oklahoma City, Oklahoma 73105
Telephone: (405) 521-3921

Facsimile: (405) 522-0608
Dara.Derryberry @oag.ok.gov
Katy.Boren@oag.ok.gov

Jared.Haines @oag.ok.gov
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CERTIFICATE OF SERVICE

On this 22nd day of December, 2017, a true and correct copy of the above and foregoing
Attorney General’s Motion for Immediate Reduction in Rates and Protection of Customer Interests

was sent via electronic mail to the following interested parties:

Mr. Brandy L. Wreath Mr. Natasha M. Scott

Director of the Public Utility Division Managing Deputy General Counsel
OKLAHOMA CORPORATION COMMISSION OKLAHOMA CORPORATION COMMISSION
Jim Thorpe Building Jim Thorpe Building

2101 North Lincoln Boulevard 2101 North Lincoln Boulevard
Oklahoma City, Oklahoma 73105 Oklahoma City, Oklahoma 73105
b.wreath@occemail.com n.scott@occemail.com

Mr. Curtis M. Long Ms. Kim R. Linam

CONNER & WINTERS, LLP 115 North 12th Street

4000 One Williams Center Fort Smith, Arkansas 72901

Tulsa, Oklahoma 74172 klinam@aogc.com

clong@cwlaw.com

ed B. Haines
sistant Attorney General
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T C.FA
State of Oklahoma )
) ss

County of Oklahoma )
I, Edwin C. Farrar, do hereby swear/affirm that the following statements are true and correct to the
best of my information, knowledge, and belief.

1. Iam Edwin C. Farrar. I am an employee of Mike Hunter, the Attorney General of
Oklahoma.

2. I am a Certified Public Accountant licensed in the State of Oklahoma.

3. I have determined, based on the accounting schedules filed by Arkansas Oklahoma
Gas Corporation with the Direct Testimony of Lianne R. Forsey in Cause No. PUD 201600494,
that Arkansas Oklahoma Gas Corporation will have reduced Oklahoma jurisdictional costs as a
result of the Tax Cuts and Jobs Act of 2017 of at least $270,000, not including the impact of excess
accumulated deferred income taxes resulting from the legislation.

4, I have prepared a schedule outlining my calculations which will be provided with
this affidavit.

Edwin C. Farrar, CPA

On this 22nd day of December, 2017, Mr. Edwin C. Farrar, to me personally known, appeared

before me. He subscribed and swore/affirmed that the foregoing was true and correct to the best

Notary biic
RS Notary Public i
My Commission expires on tﬁ! 2 [ Vi l . b Stada of Qklshoma i

s Gommisxion § 05008388, Bxplres 080712

of his information, knowledge, and belief.
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Impact of Federal Income Tax Legislation, Excluding ADIT

Line Amounts
No. Description (thousands)
Estimated Tax Savings:
1 Rate Base in PUD 201600494 $ 15,832
2 AOG Equity Cost of Capital, PUD 201600494 (at 58% equity) 5.91%
3 Equty Return Requirement $ 936
4 Tax Factor Change (line 10) -0.289
5 Estimated Income Tax Expense Savings $ (270.48)
Savings Factor Calculation:
6 Federal Corporate Income Tax Rate, Effective 1/1/2018 21%
7  Federal Corporate Income Tax Rate Embedded in Current Rates 35%
8 New Tax Factor (1/(1-(21%+6%)/1.06)-1) 0.3418
9 Tax Factor from PUD 201500273 (1/(1-(35%+6%)/1.06)-1) 0.6308
10 Tax Factor Change -0.2890
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