05/31/06 13:05 FAX 405 528 1867 ... OK ATTY GEN'L LINC. PLZ. 002

Case 4:05-cv-00329-TCK-SAJ  Document 757 Filed'in USDC ND/OK on 05/31/2008 Page 1 of 12

UNITED STATES DISTRI(‘;T COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, ex rel. WA, DREW
EDMONDSON, in his capacity as ATTORNEY
GENERALOFTHESTATEOFOKLAHOMAand
OKLAHOMA SECRETARY OF THE
ENVIRONMENT C. MILES TROBERT, in his
capacity as the TRUSTEE FOR NATURAL
RESQURCES FOR THE STATE OF
OKLAHOMA,

Case No. 05-CV-329-TCK-SAJ

Plaintiff(s),
VS,

TYSONFOQDS, INC., INC., TYSON POULTRY,
INC., TYSON CHICKEN, INC., COBB:
VANTRESS INC., AVIAGEN, INC., CAL—MAINE
FOODS, INC, CAL MAINE FARMS INC.,
CARGILL, INC., CARGILL TURKEY
PRODUCTION, LLC, GEORGE'S, INC,
GEORGE'S FARMS, INC., PETERSON FARMS,
INC., SIMMONS FOODS INC., and WILLOW
BROOK FOODS, INC.,

vavvvvvvvvvvvvvvvvvvvwv

Defendani(s). :

ORDEﬁf

On this 17th day of May 2008, the Courtgheard argument on numerous ¢bjections,
motions to quash, motions to compel, and mo‘;tions for protective orders related to the
subpoenas previously issued and served by Pla%intiff. The motion to quash sub:oenas by
the “Poultry Growers” is denied. [Docket No. 4;593—1]. The motion for protectivz order by
the Pouitry Growers is denied. [Docket No.§503—1]. The mation to quash Plaintiff's
subpoena for inspection and sampling by Defen%dant Tyson is denied. [Docket flo. 5312-1].
The motion to quash subpoena by Raymond a;ﬁd Shannon Anderson is denied. [Docket

No. 536-1]. The motion to quash subpoena for inspection and sampling by Ren and
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Georgia Butler is denied. [Docket No. 539-11. T%he motion for protective order ky certain
Poultry Growers and Ren and Georgia Butler iis denied in part and granted in part.
[Docket No. 539-2]. The motion fora protective (%,)rder by various Defendants is clenied in
part and granted in part. [Docket No. 540-11. %The motion to quash the subpoena filed
by Tyson is denied. [Docket No. 557-1]. The m;:xtion to compel discovery filed by Plaintiff
is granted in part and denied in part. [Docket ENO. 560-1]. The motion to quash filed by
Tyson and transferred from the Eastern District 6f Oklahoma is denied. [Docke’ No, 577-
11.¥

h THE MOTIONS

Plaintiff, at a prior hearing before the ;ouﬂ, was granted permissior: to issue
subpoenas with regard to the gathering of sé’ni!, litter, groundwater and water runoff
samples. Plaintiff began issuing subpoenas Apiril 13, 2006, and the first objections were
filed May 1, 2008. |

Defendant Tyson Chicken, inc. (“Tyson‘?) filed an objection to the subpoena and

moved to quash the subpoena. Several Defendants? have requested that a protective

order be entered if the Court permits the collecéion of the requested samples.

Y same confusion has been created in this case due to duplicate filings of the parties, or filings of the
same brief in respense to more than one motion. Some of thi difficulty appears related to the electronic case filing
system. (See, e.g. [Docket Nos. 512, 577, 645, 557, and 577]). The Court asks the parties to consider the
possibility of pleadings constituting one page "adoptions” of previously filed briefs to reduce duplicat: filings. This
will be discussed at the case management conference,

? Defendants moving for a protective order inciude Tyson Foads, Inc.; Tysan Poultry, Inc.; Tyson
Chicken, Inc.: Cobb-Vantress, Inc,; Cal-Maine Foods, Inc.; Cal-Maine Farms, Inc.; George’s, inc.; Genrge's Farms,
Inc.; Peterson Farms, Inc.; Simraons Foods, Inc.; Cargill Turkey Production, LLC; Cargill, Inc.; and Willow Brook
Foods, inc. [Dacket No. 540-1]. :

-2
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Several non-parties to this action who owh property were subpoenaed hy Plaintiff.
The non-parties are collectively referred to as the ;‘Poultry Growers.” The Poultry Growers
request that the subpoena be quashed, or that, é\lternatively, the Court enter a protective
order.

In addition to the above-referenced moﬁc;ns, Plaintiff, the State of Oklahoma, has
moved to compel discovery. [Docket No. 560-1];
It MOTIONS TO QUASH AND FOR PRO‘I%ECTIVE ORDER

The parties do not disagree on the standfards applied by the Court in considering
ohjections to document subpoenas whether in thjﬁe guise of a motion to quash, a motion to
compel, or an objection. | |

Whether a burdensome subpoena is reasonable must be
determined according to the facts of the case, such as the
party’s need for the documents and the nature and the
importance of the litigation. To determine whether the
subpoena presents an undue ‘burden we consider the
following factors: (1) relevance of the information requested;
(2) the need of the party for the documents; (3) the breadth of
the document request: (4) the time period covered by the
request; (5) the particularity with which the party describes the
requested documents; (6) the burden imposed. Further, if the
persan to whom the document request is made is a non-party,
the court may also consider the expense and incanvenience to
the non-party. A court may find that a subpoena presents an
undue burden when the subpgena is facially overbroad.

Generally, modification ofa subpoEena is preferable to quashing
it outright.

*1nthe objections and mation to quash{doc. No. 493 1], the Poultry Growers represent that they include:
Bill R. Anderson; Steve Butler, allegedly d/b/a Green Countr\? Farms:; Julie Anderson Chanceller; Rogjer D. Callins;
Franklin A. Glenn and Kenneth D. Glenn and Sendra D. Glenn; Juana Lofiin; Larry McGarrah and Priscilla
McGarrah; Jim L. Pigeon and Michele R. Pigeon; Joel J. Reed and Rhonda Reed and Caleb Reed and Cory
Reed: W.A. Saunders and Bev Saunders; Rebert V. Schwabe, II; and David R. Wofford and Robin L. Wofford.
in addition, Raymond C. Anderson and Shannon Anderson separately filed an objection. [Docket No. 536-1]. Ren
and Gecrgia Butler also separately adopted the moticn of the non-party Poultry Growers. [Docket No, 493-1].

-3
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Wiwa v. Royal Dutch Petroleum Co., 382 F.3d 812 818 (5th Cir. 2004) (citations omitted).

A Relevance |

Plaintiff has the burden of establishing thé relevance of the requested information.
In this case, Plaintiff is requesting that Plaintiff %be permitted to take various snil, water,
poultry litter and run-off samples for the purpose% of testing.

Poultry Growers and Defendants arﬁculat%e a fairly complicated relevance ‘est which
would require Plaintiff to establish the validity f)f'%any tests run, the reliability of the testing
methods, and explicit detail regarding the collect{lon of samples. Poultry Grower: maintain
that Plaintiff has not provided the sufficient miniméal information necessary to mak2 a causal
connection between the alleged pollution and tk%ue requested sampling.

The Court has considered the arguments%of counsel at oral argument anc reviewed
Plaintiffs Complaint. The Court concludes th;at Plaintiff has adequately demonstrated
relevance. Plaintiff alleges that various entities %and individuals engage in poultly growing
operations on the various properties upon whiq%h subpoenas have been issued. Plaintiff
alleges that such poultry growing operations geinerate pouitry waste, and that the poultry
waste is handled, stored, and disposed on lands %within the lllinois River Watershed (“IRW").
Plaintiff alleges that the IRW has been polluted? and that improper poultry wastz disposal
practices are responsible for the pollution. Péaintiff notes that poultry waste includes
numeroué elements including phosphorus, nitro;k_gen, arsenic, zinc, copper, hormiones, and
microbial pathogens. Plaintiff also notes that elievated levels of these substances exist in

the waters of the IRW. Plaintiff has adequatély satisfied the relevancy requirement of

Plaintiff's requests.

__4_.:;
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B. Undue Burden or Overly Broad

Fed. R. Civ. Proc. 45(c)}(3)(A) provides th%t on timely motion a court may guash or
modify a subpoena if the subpoena “subjects a person to an undue burden.” Poultry
Growers and Defendants assert that the subpoe%nas are facially overbroad and therefore
unduly burdensome. The Court agrees that t}\e currently issued subpoenas are not
sufficiently specific as to the proposed testing Ziimes, places or procedures. -lowever,
rather than quash the subpoenas, in accordance‘éwith the Federal Rules of Civil Frocedure
the Court hereby modifies the subpoenas. The procedures outlined in tre issued
subpoenas will be complied with by the parties ?except as otherwise provided balow.

The Court has reviewed the Protective Oé’der (Proposed) submitted at the hearing,
the hand delivered letter dated May 19, 2006 by Hall, Estill, the subpoena in a civil case
issued by Plaintiff, and the Comparison ofé Parties Biosecurity Protocol Sampling
Reguirements submitted by Plaintiff, The pnéovisions and protocols set foth in the
subpoena shall be complied with except as moci!ified by this Qrder. Any provisians which
have not been agreed to by the parties and not sénecified in this Order are not in effect. The
Court does note the submission by Plaintiff at the hearing of the "Comparison of Parties
Biosecurity Protocel Sampling Requirements,” ;NhiCh indicates numerous areas in which
the parties have reached agreements. Nothiné in this Order is intended, in any way, to
abrogate any agreements previously reached by the parties, or any agreements which may
subseguently be reached by the parties. Nume;ous details which have been agreed to be
the parties are not specifically detailed in thiséOrder, but the Court operates under the

presumption that agreements between the padéies will be followed.
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Plaintiff may enter each premise one tim*?e for sail, poultry litter, and groundwater
sampling. Plaintiff shall provide at least 72 ho;urs notice to the Poultry Growers and
Defendants prior to Plaintiff's entry for samplifag. Plaintiff is permitted to enter each
premise on four occasions to sample edge of fiejﬁd rainfall runoff. Plaintiff shali provide at
least three hours notice to the Poultry Growers and Defendants with respect to rainwater
sampling. Any Poultry Growers or Defendants vu%ho do not want to be notified with respect
to sampling shall inform Plaintiff and Plainti-iff shall be relieved of any nofification
requirements with regard to those Poultry Grow%ers or Defendants. Poultry Grewers and
Defendants who want notice shall provide to Pla?ntiff a phone number ar email address for
such notice. After giving such notice Plaintifff may proceed with sampling when the
requisite time frame for the notice has eEapsed.g

Plaintiff shall determine an off-site meet;ng point for each farm or property to be
sampled where the parties can meet prior to sané*}pling. Poultry Growers, Defendlants, and
their respective consultants are permitted to acé:ompany Plaintiffs sampling teams during
sampling activities. Plaintiff is required to give notice prior to beginning saimpfing. If
Plaintiff gives the required notice, Plaintiff ma;:y proceed with sampling even if Poultry
Growers, Defendants, ar Defendants’ represent%atives fail to appear for sampling or decline
to participate in sampling.

Plaintiff shall identify a primary and a secondary contact person ard apprise
Defendants and Poultry Growers of the name a-;hd contact information for the primary and
secondary contact person. The contact persoré is to be available to Poultry Growers and
Counsel for Poultry Growers and Defendants to provide contact informaticn (for the
purpose of notice) to Plaintiff, and to provide Iogcation information for off-site mzeting.

-6
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Plaintiff shall, as soon as practicable, pro{vide all Defendants and Poultry Growers
V\.;ith a schedule for sampling propetties. The scléneduie does not relieve Plaintiff of the 72
hour notice requirement. However, to the degrecga Plaintiff is able to determine a schedule
for the sampling and obtaining samples from propierties, Plaintiffshall provide that schedule
to .Defendants and Poultry Growers. :

Plaintiff has agreed to generally adhere t¢;: a 48 hour waiting period with respect to
all poultry houses. With regard to Defendant T;zyson’é poultry houses, Plaintiff agrees to
honor a 72 hour waiting period. Plaintiff agrees to a seven day waiting period with respect
to the Cobb-Vandress farms. The edge of ﬁeld'é rainfall runoff sampling is excepted from
these requisite waiting periods. l

Plaintiff shall provide, upon request of De?fendants or Poultry Growers, samples for
Defendants' or Poultry Growers' independent aénalysis. Defendants or Poultry Growers
shall request, at least 24 hours prior to Plaintif\%'s entry for sampling, that Defendants or
Poultry Growers be provided with a sample. \E_Nith respect to water samples, sufficient
water shall be collected by Plaintiff to provide a split sample to requesting paities in the
field. With respect to soil and waste samples, thc%: State will split the soil and wastz samples
in the laboratory and provide a split sample to any requesting party.” Defendants and
Poultry Growers may take their own soil sampiéés in the fields.

Piaintiff_ is permitted to sample in accor_id with the proposed method cutlined by

Plaintiff at the hearing before the Court. At eacfh field between one and four arzas will be

Y Plaintiff explained, at the hearing, that the splitting of soil samples in the field was nct possible or
practical. Defendants mainiained the need for soil samplesito be splitin the field, but never suggested a method
by which soil samples could be splitin the field. The Courticoncludes, based on the information supplied by the
parties, that the best method is to split the soil samples asiproposed by Plaintiff.

-7
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identified. On each area between one and ten acres, 20 sampling locations will be
identified. Plaintiff will use a triangle for each iderﬁiﬁed lacation, and three soil sarnples will
be taken, one sample for each paint of the triangl?. Plaintiff is permitted to take ane larger
sample at sorﬁe point within the triangle rather';than three smaller samples. Plaintiff is
limited to a total of 240 samples per property.i Plaintiff shall use a two inch probe to
perform the sampling, and obtain a sampling thét is six inches in depth.”

Groundwater sampling shall be done by éJse of the geoprobe. Plaintiff agrees not
to use an auger drill rig. Plaintiff will not install%a concrete pad. Plaintiff will not place a
plastic pipe in the probe hole to permit repeate;d sampling of groundwater. P aintiff will
close the hole after the groundwater sampie is éabtained. Plaintiff may also ob:ain water
samples at water wells and springs. .

Edge of field runoff sampling, soil, and gafoprobe sampling will not occur within 150
feet of a poultry house absent prior Order of thei- Court.

Defendants and Pouliry Growers are per%nitted to visually recard, by photograph or
video recording, the sampling activities conduct%ed by Plaintiff.

The Poultry Growers ask that samplea? be taken by the Pouliry Grower or his
designated representative. Poultry Growers ma%ntain, and the documents reviewed by the

Court indicate,” that the initial Sampling Protocojl documents that were provided oy Plaintiff

" Plaintiff represented at the hearing that due to ihe rocky nature of some soll, the top part of the soil
must be first cut off prior to the sample being taken. Such actlon is permissible, with Plaintiff taking, far sampling
purposes, a sample that is six inches in depth. .

! The Court reviewed a document purportedly prqduced by Plaintiff and titled "lllinois Rive:r Watershed
Soil and Litter/Manure Sampling Protocal.” The document provides ' [c]ollectlon of litter fram the pouliry houses
will be conducted by the owner or his representative." This specific issue was nof discussed at the hearing.
Further, Plaintiff has identified a "zig zag" pattern by which the litter samples are io be taken. Therefore, the Court
will not prohibit Plaintiff frorm entering the poultry house or tie5|gnat|ng the individuai(s) to take the samples.

"8'*,
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provided that such samples would be taken by the owner or his representative. The
samples may be taken in any manner that IS agreed upon by the parties. Absent
agreement of the parties, Plaintiff may designatée an individual to take the samples. This
Order in no way is intended to prohibit a repreéentative of Plaintiff from entering into a
poultry house during the time that a sample is oibtained.

To the extent practicable, every effort sh;all be made by the parties to coordinate

- sampling during a time when no birds are in the? poultry houses.

Defendant Tyson notes at least one é;:roperty upon which Defendant Tyson
represents that no poultry litter has been appliecéi within the last 17 years. Plaintiff asserts
that poultry litter has been stored and observesf! on such property, and that Plaintiff has
observed application of litter on the property in ?question. Plaintiff is permitted io sample
and test the referenced property. |

C. Biosecurity Concerns

Numerous biosecurity concerns have bec»i‘zn worked out between the partizs. Of the
remaining concerns, Plaintiff has agreed to th';e time periods referenced by DDefendant
Tyson and the Cobb-Vandress farms. The Cinurt is unaware of any other hiosecurity
concerns that require additional modifications to the subpoena.

D. Fifth Amendment Rights

The Fifth Amendment provides that no pierson "shall be compelled in any criminal
case to be a witness against himself." See US} Const. Amend. V. The Poultry Growers

and some Defendants maintain that the questiofns which Plaintiff must ask fo ascertain the

--9_.;_
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areas which must be sampled constitute compelied testimony and is therefore prohibited
by the Fifth Amendment.

The subpoena contains no specific questio-ins. Plaintiff represents that Plair tiff would
like to ask the Poultry Growers or Defendants zéabout the areas to which litter has been
applied, but that such questions would be voluntifary and not compelled. Because no one
is currently under any obligation to answer suah%questions the Court concludes that Fifth
Amendments rights, which protect against compeiuled testimony, are notimplicated. Plaintiff
may ask questions, but Poultry Growers, Defendéiants, or property owners are not obliged
to answer such questions. ‘

E. Eminent Domain — Taking by thia State

The Poultry Growers and some Defendaénts suggest that the Plaintiffs :subpoena
request amounts to a taking of property withoutjtélst compensation. Plaintiff has zgreed not
to install a concrete pad or plastic pipes to permét repeated sampling of groundwater. The
remainder of Plaintiff's sampling will constitute giroundwater, rain water and a c¢llection of
up to 240 samples” of sail that is two inches \%Nide by six inches deep. The Court has
reviewed the cases relied upon by the Poultry Gr?‘owers and some Defendants ard they are
factually distinguishable. See, e.g., Nichols v. %Council on Judicial Complainfs. 615 P.2d
280 (Okla. 1980); Koch v. Okla. Turnpike Aurhoérfty, 257 P.2d 790 (Okla. 1953). The Court

concludes that the proposed sampling does noft constitute a taking by the Statz,

H

7 Poultry Growers and Defendant Tysan refer to the possibility of 720 samples of soil per farm. Ses, e.g.,
{Docket Na, 811-1 at 2]. The Court understood Plaintiff to ke requesting a limit of 240 samples per aroperty, and
this Order so limits Plaintiff. :

10
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F. Work Product Concerns and “Reﬁilated Acts"

Defendant Tyson maintains that Plaintiff hjé\s failed to comply with the requirements
of Fed. R. Civ. Proc. 34(b) because the subpoeneja does not specify the "manner of making
the inspection and performing the related acts." [fefendantTyson interprets such anguage
as requiring Plaintiff to specify the exact testing wihich Plaintiff will conduct on any samples.
Defendant references no cases suggesting that?"related acts" is or should be interpreted
to include all tests which Plaintiff anticipates ér contemplates performing on obtained
samples. The Court is unwilling to adopt such an expansive definition.

Plaintiff additionally asserts that the type é%md specifics of testing and the testresults
which Plaintiff contemplates is protected by afitorney work product. Plaintiff therefore
asserts a privilege. Defendant Tyson requests?the documents as necessary lo find the
subpoena permissible. The Court concludes th%at the language of Fed. R. Civ. Proc. 34
cannot be interpreted as expansively as urged by Defendant. The Court concludazs thatthe
dispute as to whether or not the specifics of testin?g performed and the results are privileged
is best reserved for another day. If Defendants aierve discovery reguests which require the
production of test procedures and results to Whicih Plaintiff asserts a work product privilege,
the issue will be addressed by the Court at that time.¥

G. Installation of Monitoring Wells;i

The Poultry Growers and some Defeéendants assert that Plaintiffs proposed
installation of monitored wells violates certaEfn regulations and is unlawful  Plaintiff

represented at the hearing that Plaintiff will not@install such wells.

¥ The Court nates that such a mation has recentlfy been filed and will be set for hearing by the Court,

- 11+
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H. Bond issues
The Poultry Growers and some Defendaréts request that the Court order the state
to execute a bond due to the possibility of dan‘;ages to the Poultry Growers and some
Defendants from the entry by Plaintiff onto the Poiultry Growers and Defendants’ properties
and the proposed sampling. At this stage of thie process, the possibility of damages is
speculative. The Court declines to require the sétate to post a bond concluding that such
a requirement in the circumstances of this case?would be extraordinary. However, if the
Poultry Growers or some Defendants do incur démages which are caused by Plaintiff, the
Court will entertain any claims by the Poultry Gr%:wers or Defendants in this lawsuit to the
fult extent permitted under the law. The Couirt is not, at this stage of the litigation,
prejudging this issue. The Poultry Growers héi'ive presented some authority which the
.”F.’oultry Growers suggest permits a claim for dan‘i‘ages in this Court. Plaintiff has suggested
that the Governmental Tort Claims Act would reiquire a different procedure. The Courtis
willing to consider, in this lawsuit, any élaims by the Poultry Growers and Defendants for

damages as permitted by the law.

Dated this 31st day of May 2006.
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